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Chairman's message


The telecommunications industry is experiencing an unprecedented upheaval, in France and throughout the European Union. And the advent of competition is changing the economics of the sector beyond all recognition. The key challenge now is to foster the development of telecommunications companies — with the interests of users firmly in mind — while ensuring the coexistence of a thriving market and a public service.


To meet this challenge successfully, it is necessary to establish rules and to make sure they are complied with. Such a deep-seated process of change must be carefully orchestrated and based on clear objectives, set within the framework of public policy. The Telecommunications Act of July 1996 sets the guidelines for liberalizing the sector and entrusts the task of regulation — in other words, of applying the ground rules — to the Telecommunications Regulatory Authority (ART).


In the eighteen months since it was created, ART has concentrated on laying the foundations for balanced, fair and sustainable competition. But competition must be consistent with the objectives of the public service, whose underlying principles are established by law. To achieve that aim, ART works closely with the government, using a concerted approach that involves all interested parties.

The new authority's main concern has been to give substance to the legislator's intentions, allowing new players to enter the market while overseeing the financing of the universal service, the cornerstone of a public telecommunications service. In numerous fields, ART has implemented technical arrangements that are often complex but vital to competition. To do so, it has relied on its main regulatory instruments: issuing authorizations, managing the numbering plan, allocating frequencies, setting the technical and financial conditions for interconnection, and instituting mechanisms for the financing of the universal service and the supervision of its tariffs. 


In addition, ART has placed constant emphasis on ensuring that market participants abide by both the spirit and the letter of the law. Bringing almost all its regulatory powers to bear, it rendered 459 decisions in 1997. Thanks to the concerted efforts of parliament, the government and ART, France has been able to prepare for the arrival of full competition and to respond to market expectations by constructing the necessary legal, regulatory and technical framework.

Full competition arrived just a few months ago, so it is too early to gauge the full impact of ART's decisions. A handful of appeals have been lodged, in accordance with legal principles and procedures. The resulting precedents are helping to shed light on the interpretation of a new and complex body of law. Notwithstanding, the system put in place not has not only permitted effective competition; it has also begun to deliver benefits to consumers, both businesses and individuals.


This annual report takes stock of what has been achieved thus far and reviews the application by ART of legal and regulatory provisions. It methodically outlines the framework within which the authority has operated since its inauguration. Placing a premium on clarification and transparency, the authors have tried to explain the key issues involved in liberalization in layman's terms, while respecting the demands of rigour, and technical and legal accuracy. One of ART's main aims in pursuing this difficult exercise has been to clarify the terms of the debate, making it less technical and hence more open. 


In sum, the report attempts to draw pertinent conclusions from ART's regulatory action —including the legislative and regulatory aspects — as regards fostering competition and providing a high quality public service. It also tries to place ART's activity within the context of fast-paced technological progress, a defining feature of today's telecommunications industry. Lastly, the main texts that help to explain the regulator's activity have been included in the appendix.


The annual report has been designed as a practical, comprehensive tool for the French parliament and government. But it is also intended for anyone who wants an overview of current trends in the telecommunications industry. The economic and social implications of those trends will have a crucial bearing on the future of our country.

Jean-Michel Hubert

PART ONE: THE REGULATORY FRAMEWORK


France opened its telecommunications sector to full competition on 1 January 1998. The new regulatory authority, ART, had been preparing for that watershed since its inauguration on 5 January 1997. The key challenge for ART during its first year of existence was to construct a legal, technical and economic framework to foster competition. This sustained activity took place against a background of robust industry-wide growth and a growing trend towards liberalization in the telecommunications sector, not only in Europe but throughout the world.

Chapter 1. Key economic issues

1.1. A rapidly expanding market


Telecommunications services have developed with unprecedented speed in recent years. In 1997, the world market was worth around FF3.5 trillion
. Over the past seven years the average growth rate, estimated at around 6% p.a., has surged on the back of mobile services, which now account for 64% of the world telecommunications market. And according to current forecasts, this robust growth will continue over the next decade.


Western Europe accounts for one-third of the market, with a total turnover of around FF1,120 billion in 1996
. The market's main trends are rapid technological progress and increasing diversification in the service offering. Also, provisional figures suggest that the opening up of the European market to competition will boost employment, although it is difficult for the time being to quantify the full impact.


A number of organizations and private consultancies, including the European Commission, the OECD, Bipe Conseil and Analysys, have been studying the impact of liberalization on Europe's job market
. While the studies all concur on a projected figure for net job creation of between 600,000 and 1,300,000 for the period 1996-2005, the actual numbers are imprecise. This is mainly because of the difficulty of forecasting the second-term effects of the deep-seated changes occurring in the telecommunications market. Basically, the studies point to two underlying trends. First, Europe's incumbent operators will record net job losses. Second, when evaluating net job creation, it is necessary to take into account not only the direct effects (i.e. jobs created by the operators) but also the indirect impact (jobs created within the telecommunications industry, particularly by equipment manufacturers) and the induced effects (job creation outside the sector, notably in services). In sum, the research suggests that a significant proportion of the jobs created in the years ahead will be attributable to induced growth outside the telecommunications sector.


Some observers point out that these findings must be looked at in perspective because they do not give sufficient weight to psychological factors such as investor confidence. In this respect, the regulator's role is of cardinal importance: by establishing a stable and comprehensible game plan, a regulatory authority helps to create the conditions that will foster a mood of confidence.

1.2. Internationalization — a crucial factor


In a sector dominated until recently by national monopolies, any opening-up to competition is generally synonymous — as far as operators are concerned — with opening-up to the international arena. This process of internationalization goes hand in hand with liberalization, and in many cases precedes it. The trend is particularly noticeable in Europe, where major national operators are joining forces to establish a bridgehead in foreign markets. For example, France Télécom has forged links with Germany's Deutsche Telekom and Sprint, of the USA, to form Global One. At the same time, the French incumbent has sealed alliances with other partners throughout Europe. Similarly, British Telecom, which in France has teamed up with Vivendi (formerly Compagnie Générale des Eaux), embarked in 1997 on an aborted attempt to merge with MCI, while Télécom Italia is partnering the French group Bouygues.

The current trend towards internationalization is also being driven by technological progress, which is spawning new services. And the growth of those services depends on finding customer markets worldwide. One striking example of technology's international significance is the cellular phone market, already open to a significant degree of competition in most countries. Europe developed the digital standard GSM, an efficient technology that quickly established itself as a leading international standard. As a result European countries are now in a strong position to prepare for the arrival early in the next century of the third generation of mobile equipment (the so-called 3G), which will include image transmission capability. The talks currently under way at the European and international levels, aimed at deciding on a standard for developing these new services, are crucial. They will determine to a great extent the role Europe will play in the mobile radiocommunications market. The process of standardization — which by necessity has become international — is therefore a key phase in the economic development in a sector where technology is decisive. More specifically, there are two crucial standardization issues at the international level. The first of these is network interoperability, i.e. the technical compatibility of different networks, which is necessary to allow users to communicate easily anywhere in the world. The second issue is the industrial strategies that telecommunications equipment manufacturers will adopt: investments are now being channelled into the production of equipment that will be used within a standardized framework.


Broadly, the rapid growth of new technologies, epitomized by the Internet, is occurring in a context of international competition. This has prompted the European Union to promote the opening up of an efficient European market whose participants can compete on an equal footing with US and Japanese heavyweights. 


Deutsche Telekom and France Télécom currently rank third and fourth, respectively, at the world level. So far, however, the international environment been characterized by the widespread presence of national monopolies, which has hindered the two operators in their efforts to grow their international businesses. Their future success will depend heavily on their ability to cross national boundaries. Meanwhile, new telecommunications groups are already being formed, particularly in the USA, and many of them have expertise in new networks and services — witness the merger between MCI and WorldCom announced in autumn 1997.

1.3. Robust growth of telecoms in France


France's telecommunications services market, worth an estimated FF167 billion in 1996 and growing at around 5% annually, now accounts for 15% of the total market in western Europe
. The combined revenues of the French telecommunications, media and IT sectors are estimated at FF500 billion, as much as the motor industry sensu lato.


Our country has one of the most up-to-date telecommunications networks in the world in terms of nationwide coverage, installed equipment and infrastructure performance. The penetration rate for main lines (number of main lines divided by total population) was 56.5% in 1996, putting France in fourth place in the European Union and sixth worldwide
. The French telecommunications sector has been given a fillip by the development of mobile services, which have seen record growth over the past two years. With a penetration rate of 11.5% at end-March 1998
, France has partially made up for its late start — still in evidence at the beginning of 1997 — in a market where countries such as Finland and Sweden have penetration rates in the region of 40%.


Market growth and greater competition will have a positive impact on capital expenditure and employment. By 2002, the operators that have applied for licences in France plan to invest FF25 billion and have announced plans to create more than 11,000 jobs. Also, mobile phone operators estimate that their total capital expenditure amounts to FF40 billion at end-1997 and FF85 billion in 2002. 

In addition to the jobs created directly by the operators, the indirect and telecoms-induced jobs identified by the abovementioned studies will account for a significant proportion of total projected job creation. A good reflection of the second-term effects of growth can be seen in the current expansion of the advertising market for telecommunications services.

Chapter 2. Framework for the opening to competition


The Telecommunications Act of 26 July 1996 implements the conditions for opening France's telecommunications sector to competition. This is part of a Europe-wide process drawing on prior experience of liberalization in several countries.

2.1. Lessons from experience


Although liberalization of the sector is now widespread, telecommunications activities were the prerogative of governments for more than a century. Most countries quickly became aware of the public interest in promoting and controlling a sector so strategic for security, economic development and town and country planning. For this reason, telecommunications long remained a monopoly, most frequently a state monopoly. The first experiments in opening the sector to competition were conducted in the early 1980s by the United States and the United Kingdom, which are now seen as pioneers. Other nations, such as New Zealand, Australia, the Scandinavian countries and Japan, followed suit. Owing to the diverse nature of initial positions and prevailing arrangements in these different countries, much can be learned from these experiments that is relevant to the process currently under way within the European Union (EU).

A. United States


The United States, like Canada, is one of the few countries that has never had a de jure public monopoly in telecommunications. By virtue of its technological dominance, however, AT&T was able to achieve a de facto monopoly. In 1934, the Communications Act established an independent regulatory body, the Federal Communications Commission (FCC), charged with regulating the operator's interstate tariffs. A series of lawsuits against AT&T in the 1960s and 1970s led to a 1982 decision by a federal judge that dismantled the monopoly. This decision instituted strict separation between local markets, which remained under monopoly control, and the market for long-distance calls, open to competition since the 1970s. The dominant operator was required to divest its local telecommunications activities, which were hived off into seven regional companies, the Regional Bell Operating Companies (RBOCs) or "Baby Bells", each of which had a monopoly on local calls. AT&T had to specialize in long-distance communications, a market from which the RBOCs were excluded.


Despite progress by its competitors in interstate communications, AT&T has retained a dominant position and today still holds some 65% of the long-distance market. The limitations of the market segmentation arrangements that had been put in place were quickly exposed by the continuous evolution of technology — and these limitations resulted in numerous legal proceedings. To address these inadequacies, the federal legislature chose to put an end to the separation of markets. The Telecommunications Reform Act of February 1996 eliminated local monopolies and strengthened the powers of the FCC, notably in the matter of sanctions. Thus far, the main effect of the 1996 general liberalization has been to favour concentration within the sector and mergers between large players. The opening of local markets to competition has run into difficulties, not least of which is the spread of further litigation.

B. United Kingdom


As in the United States, the liberalization of the sector in the United Kingdom was the result of a gradual process. In many respects, however, the British have taken an original approach. Prompted by the deterioration of telephone service quality under the state monopoly, the government introduced competition in stages. In 1981, the British Telecommunications Act separated the postal service from telecommunications and allowed the authorities to grant licences to new operators. The regime for terminal equipment was liberalized, as was that for certain services. The only fixed telephony licence granted by the government was awarded in 1982 to Mercury, now a subsidiary of Cable & Wireless, and the new operator was given the benefit of substantial subsidies. Fearing that competitors would weaken each other if too many entered the market at once, the United Kingdom chose to scale back British Telecom's dominant position by introducing a duopoly. In 1984 a new law authorized the privatization of the state-owned operator and created Oftel (Office of Telecommunications), an independent regulatory body.


Although Mercury has made significant inroads in long-distance and international communications in the business market, British Telecom still dominates local communications and the consumer market by wide margins. In early 1996 it was still carrying 90% of residential long-distance calls.


Starting in 1991, the UK authorities gradually opened the market to new players, including a large number of cable system operators. The introduction of competition brought a significant decrease in telecommunications prices. Oftel's actions also favoured new technological developments and growth in the sector. But the system of regulation via successive modifications of British Telecom's licence was showing its limitations. Instead of setting down general principles to prohibit anticompetitive practices, the authorities had tailored their restrictions to the practices of the historical operator, to the extent that in early 1996 its licence included more than seventy prohibition clauses. This method proved not to be a fully satisfactory way of restraining anticompetitive behaviour. Moreover, the proceedings to adapt the regulatory prohibitions were burdensome and slow, thus holding back the development of competition. In 1996 these difficulties led the authorities to include a general fair competition clause, inspired by EU provisions to the same effect, in the licences awarded.


In sum, the experience of the USA and the UK highlights the importance of the regulatory function. In a constantly evolving market that requires large scale investments, competition law alone is not sufficient to guide the transition from a monopoly regime to a liberalized market. The realization that after-the-fact legal proceedings—always long and often burdensome—are ill suited to this purpose has led the European Union to call for a system of before-the-fact regulation, under which ground rules for introducing and developing competition would be set from the beginning.

2.2. Liberalization in Europe


The first European efforts to liberalize telecommunications were undertaken in 1984. The Green Paper that was to kick off the market-opening process was published in 1987. It advocated partial liberalization, a process that notably excluded telecommunications infrastructure (i.e. physical facilities). An initial stage began with the liberalization of terminal equipment in 1988 and services other than telephony in 1990. Alongside the liberalization directives, harmonization directives were adopted that set forth the principles and conditions to be observed by Member States in transposing EU provisions into national law. Thus, the "ONP
 framework" directive of 28 June 1990 set general conditions whereby service providers could access the public operator's network.


After a period of reflection, a second stage began when the European Council of Ministers reached agreement in June 1993 on full opening of telecommunications markets starting on 1 January 1998. This principle was written into EU law by the 13 March 1996 directive on full liberalization. In the interim, the market-opening process was gradually extended to satellite communications (1994), cable networks (1995) and mobile services (1996). It was backed up by the harmonization provisions that were applied successively to terminal equipment (1991), leased lines
 (1992) and voice telephony
 (1995). 


The year 1997 was given over to precise definition of harmonization conditions in the areas of interconnection and universal service (21 March 1997 directive) as well as the granting of licences (10 April 1997 directive). A directive relating to protection of data and consumer privacy in telecommunications was also adopted on 1 December 1997 (see box 1).


By 1 January 1998, the main body of EU provisions to liberalize telecommunications had been adopted. The latest measures, now in the process of adoption, consist mainly in revising earlier directives to take account of the new environment born of full liberalization. Thus, the new "voice telephony" directive adopted by the Council on 26 February 1998 replaces the one adopted in 1995. It sets forth EU requirements in terms of universal service. A draft directive on terminal equipment was also adopted by the Council on the same date. This text, which must still be submitted to the European Parliament, makes sweeping changes in the provisions established by the 1991 directive.


Three draft directives, relating to numbering plans, security of communications and provision of telecommunications services over cable systems, are currently under negotiation and on course to be adopted during 1998. Also, on 3 December 1997 the Commission published the "Green Paper on the Convergence of the Telecommunications, Media and Information Technology Sectors", now under discussion with all market participants.


The pace at which these directives have been transposed into national law, and the means employed to do so, have varied by country.


As regards the timetable, some countries have implemented changes ahead of the scheduled deadlines. A large number of Member States, including France, had opened the terminal equipment market to competition before the corresponding directive came into effect. Similarly, the United Kingdom had introduced a regime of full competition in 1991. On the other hand, some countries have been allowed additional time to implement the directive on full opening to competition. By 1 January 2001, telecommunications markets throughout the European Union will be fully liberalized (see box 2).


As regards the means of implementation, the EU directives were designed as a framework that allows Member States a degree of flexibility. France, for example, has adopted a definition of public service that is broader than the definition of universal service chosen by the European Union. Furthermore, some countries, such as France, award individual licences to supply telephone services, whereas others, such as Finland, make do with general requirements.


The European Commission has established procedures for tracking the implementation of EU provisions by Member States. On the basis of bilateral meetings, the Commission draws up progress reports at regular intervals in the form of communications to the Council of Ministers and the European Parliament. Two such reports were issued in 1997, on 29 May and 15 September. A third was published on 18 February 1998 and presented to the Council on 26 February 1998. Among other things, it reports that France has transposed all EU provisions in a satisfactory manner.


To ensure that competition can take place on the same conditions throughout the European Union, the Commission has also instituted infringement procedures against Member States that are not complying with decisions taken at EU level.

Figure 1: Principal European directives


The European legal framework for telecommunications rests on two series of directives:

The liberalization directives, issued directly by the Commission under powers vested in it by Article 90-3 of the Treaty of Rome, have successively opened the various telecommunications services to competition.

· Directive 88/301/EEC of 16 May 1988 on competition in terminal equipment.

· Directive 90/388/EEC of 28 June 1990 on competition in markets for telecommunication services. This directive was subsequently modified by:

· Directive 94/46/EC of 13 October 1994 on satellite communications;

· Directive 95/51/EC of 18 October 1995 on cable systems;

· Directive 96/2/EC of 16 January 1996 on mobile telephony;

· Directive 96/19/EC of 13 March 1996 on full liberalization.

The harmonization directives (Article 100 A of the Treaty of Rome), issued by the Council and in some cases the European Parliament as well, have been aimed at setting forth the guiding principles of the European competition model in the telecommunications sector. The key concepts in opening these markets to competition—interconnection, licensing, universal service, etc.—are to be found in these directives. The most important of them are the so-called Open Network Provision directives, which include:

· Council Directive 90/387/EEC dated 28 June 1990, known as the "ONP framework" directive, on telecommunications services other than telephone service;

· Council Directive 91/263/EEC dated 29 April 1991 on terminal equipment;

· Council Directive 92/44/EEC dated 5 June 1992 on leased lines;

· Directive 95/62/EC of the European Parliament and of the Council dated 13 December 1995, known as the "voice telephony" directive;

· Directive 97/33/EC of the European Parliament and of the Council dated 21 March 1997 on interconnection with regard to ensuring universal service;

· Directive 97/13/EC of the European Parliament and of the Council dated 10 April 1997 on licensing;

· Directive 97/51/EC of the European Parliament and of the Council dated 6 October 1997 amending Council directives 90/387/EEC and 92/44/EEC for the purpose of adaptation to a competitive environment in telecommunications;

· Directive 98/10/EC of the European Parliament and of the Council dated 26 February 1998 on the application of open network provision to voice telephony and on universal service for telecommunications in a competitive environment.

Figure 2: Opening to Competition in Countries of the European Union


The timetable for liberalizing telecommunications varies by country within the European Union. There are three main categories:

· Countries that have already introduced a degree of competition:


-United Kingdom in 1984,


-Sweden in 1990,


-Denmark in 1996,


-Netherlands and Finland in 1997.

· Countries that opened markets to competition on 1 January 1998:


-Germany,


-Austria,


-Belgium,


-Italy,


-France,


-Switzerland (not a member of the EU).

· Countries that have been granted an extension:


-Spain (until 30 November 1998),


-Luxembourg, (1 July 1998),


-Ireland(1 January 2000),


-Portugal (1 January 2000),


-Greece (1 January 2001).

2.3. The new legislative framework in France: the Telecommunications Act of 26 July 1996


In France, liberalization of telecommunications has been keeping pace with the European process over the past decade. But development and modernization of the sector has been going on for more than thirty years. The public monopoly, which came into being with the 1889 nationalization of the principal operator, was conducted for a century as part of the ministry of posts and telecommunications. Beginning in 1923, telecommunications was included as part of a specific budget in which postal activities long took a dominant share.


In the late 1960s, France lagged far behind in equipping itself with telecommunications facilities. In 1967 it embarked on an investment and modernization plan that has made our country one of the most innovative in the world in this regard. Thus, in 1974 the telecommunications department of the PTT became the largest public investor in France.


The 1980s were notable for the implementation of numerous technological innovations. The Télécom 1A satellite, on which construction began in 1981, was launched in 1984. The so-called "cable plan" for developing cable television systems got under way in 1982, the same year as the Minitel teletex system, planned in the late 1970s. Mobile telephone services were opened to competition in 1987. In 1988 the telecommunications department took the name "France Télécom".


The Act of 2 July 1990
 brought about the legal and financial separation of France Télécom from La Poste (the postal service), with each entity being classified as an autonomous "public operator" under the supervision of the minister. The Telecommunications Act of 29 December 1990
 defined the various categories of networks and services and began the liberalization of some of them. The same Act also specified the scope of the minister's regulatory jurisdiction in telecommunications matters.


The Act of 10 April 1996
, on experiments in the field of information technologies and services, authorized the granting on an experimental basis of the first telecommunications network and service licences intended to favour innovative initiatives of limited duration in a limited geographical area (see Part Two, Chapter 1).


It was against this backdrop that a first Act of 26 July 1996, known as the Telecommunications Act,
 transposed into French law the European directives requiring full opening of the telecommunications sector to competition from 1 January 1998. The Act made substantial changes to the Posts and Telecommunications Code in defining the legal framework for the new competitive regime.


At the same time, a second Act of 26 July 1998
 introduced a major change in the status of France Télécom. From 1 January 1997, the public operator became a joint-stock company, in which at least 51% of the share capital is held by the State. This made it possible for the world's fourth-largest telecommunications operator to be floated on the stock market. The flotation was carried out successfully between 23 September and 20 October 1997. The legislation authorized the sale of a 20% to 25% stake to the public; in the end, the government decided to float approximately 23% of the shares of the company, largely to meet the expectations of the financial markets.


The new Telecommunications Act of 26 July 1996 constitutes the basic legislative framework governing the telecommunications sector. It establishes three fundamental principles:

· The Act states that telecommunications activities shall be carried out freely. This seemingly simple principle turns out to be a complex one to put into practice. The transition from a monopoly situation to competition effectively presupposes certain technical and tariff measures needed to make competition a reality. This requirement applies with particular force to the telecommunications sector, owing to the magnitude and duration of the investments an operator must make to construct its own network and the need to interconnect that network to France Télécom's in order to carry calls to the subscriber.

Setting the technical and financial terms and conditions for interconnection—meaning the linking together of different networks to allow calls to be completed across them—is an essential step in opening the telecommunications market to competition. For this reason, these terms and conditions are laid down in the Act. The implementing regulations for them are set forth in the decree of 3 March 1997 relating to interconnection 
.

Other technical conditions are equally indispensable to the free exercise of competition between telecommunications operators. For example, operators must be able to obtain sufficient resources in terms of frequencies and network addresses (i.e. telephone numbers). Principles for managing and allocating these resources at the national level must therefore be established. The Act entrusts the management of numbering plans to ART. The authority is also responsible for awarding frequencies in the bands over which it has jurisdiction.

Free exercise of competition also presuppose rules that are known and applicable to all. Competition is not an end in itself but must be exercised in a way that benefits users and enables the market to develop. Given the importance of the technical and financial aspects, it is essential to set forth the conditions on which authorizations to open a network and supply telephone service will be granted. To meet this objective, the Act institutes a licensing regime, which is overseen by the minister in charge of telecommunications and carried out by ART.

· The Act reaffirms the necessity, in a competitive environment, of a public telecommunications service, the principal component of which is universal service. Universal service encompasses the essential elements of the public service as provided hitherto:

· provision of quality telephone service at an affordable price,

· conveyance of emergency calls free of charge,

· provision of a telephone directory in both printed and electronic form and an information service,

· provision of public pay phones installed on the public domain,

· tariff and technical conditions that enable social categories with special needs, such as low-income users and disabled users, to access the service.


To ensure that universal service is available, the operator or operators responsible for providing it must be designated. While making clear that any operator that so desires, and that has the capacity to do so, may assume this mission, the Act provides that France Télécom is the public operator responsible for providing universal service.


Universal service also has a cost, and a means must be provided to evaluate that cost and determine how it is to be financed. The Act establishes the principles by which the cost of universal service is to be evaluated and the financial burden thereof apportioned among the operators. The decree of 13 May 1997
 sets forth the implementing regulations.

· The Act expressly states that "regulation of the telecommunications sector shall be carried out independently of the operation of networks and the provision of telecommunications services". In accordance with the European principles, French law provides for a regulatory function in order to create the necessary conditions for the transition to competition and ensure that competition is fair and efficient. For regulation of this kind to be legitimate, it must be carried out with full independence from any of the operators present in the market. Until recently, the regulatory and operating functions in most European countries were not strictly separated, inasmuch as the only operator in the sector was a public entity, generally answerable to the same minister as that charged with the regulatory function. Like comparable legislation in most other Member States, the Act has remedied this situation in France by instituting an independent administrative body, ART.

Chapter 3. The role of ART


Most countries that have opened their markets to competition have introduced specific regulations. France and its European partners have all established independent administrative authorities, although there are differences between countries in terms of the organization, operation and jurisdiction of these authorities.

3.1. The objectives of regulation


As experience has clearly shown, the introduction of competition to a telecommunications market calls for regulation, for two main reasons: 


Regulation during the transition period from a monopoly situation to a competitive market has proven more efficient than regulation based solely on competition law after full competition has been introduced.


Looking beyond the transition period, regulation is also valuable in the longer term, even if it may change over time to reflect the realities of the market. In every country that has introduced competition in the past few years, the regulators' work is far from over. At the same time, countries with many years' experience of telecommunications regulation have been considering ways to reinforce their regulators' prerogatives. Even on a mature market, the enactment and application of clear-cut regulations is essential for stability and visibility.


In France, the regulatory function is performed by the Telecommunications Regulatory Authority (ART) and the minister in charge of telecommunications, pursuant to article L. 32-1 of the Posts and Telecommunications Code, which stipulates: "Regulation of the telecommunications sector shall be carried out independently of the operation of networks and the provision of telecommunications services. Regulation shall be administered, on behalf of the government, by the telecommunications minister and the telecommunications regulatory authority, in accordance with the provisions of chapter IV". In the same article, the Act sets forth seven objectives of regulation. Three of these express particularly aptly the priorities stressed by the legislation on the deregulation of the telecommunications sector. Regulation must ensure:

· "Effective and fair competition […] in the interests of users". Competition is not an end in itself: its purpose is to provide consumers with better-quality service at lower prices.

· "Job development, enhanced performance and innovation in the telecommunications sector". Competition is only valid if it promotes development of the market.

· "Access to services and equipment in the interests of users and the territories". Competition must play a part in regional development.

3.2. Establishing an independent authority


The establishment of a regulatory body is a political decision contingent upon specific principles and on objectives of efficiency. To apply the European Union principle of the separation of the regulatory function from activities associated with ownership and control, the French government chose to establish an independent administrative authority, i.e. a specialized body acting on behalf of the State. This choice also reflected the objectives of regulation laid down by the Telecommunications Act and the existing institutional framework in France.

A. The establishment of an independent authority responds to three objectives: neutrality, continuity and efficiency

· Neutrality: in accordance with the principle of separation of the regulatory function from activities associated with ownership and control, the regulator must be independent from all operators. Since the French government has decided to maintain France Télécom's status as a public enterprise, the same authority cannot be both judge and jury, in other words both the shareholder of the public operator and the regulator. The independence of the regulatory authority is a guarantee of neutrality and impartiality in its dealings with all market participants.

· Continuity: one of the regulator's functions is to promote the development of the market for the benefit of users. The credibility of the regulator's operations and decisions will depend on stability. The regulatory authority's independence and the length of its members' terms of office are designed to ensure continuity of action.

· Efficiency: an independent authority may be granted competence in areas that do not usually fall within the jurisdiction of the executive. The power to settle disputes, play a conciliatory role and impose penalties are essential to efficient regulation.

B. The appointment of board members is designed to ensure the regulator's independence


To achieve the above objectives, the legislation must establish mechanisms to guarantee the regulator's independence. In France, this begins with the system for designating the five members of the regulatory authority's executive board. Three members are appointed by the President of the Republic; one by the chairman of the National Assembly and one by the chairman of the Senate.

The board members of ART are appointed for irrevocable, non-renewable six-year terms.

C. The newly established independent authority is now integrated into the French institutional framework


The legal status of the independent regulatory authority also reflects the institutional and political traditions of each country. France has already acquired considerable experience in cooperation between the government and various independent administrative bodies. To meet various new economic and technological needs, several independent organizations have been established and integrated into the French administrative structure. These include the competition authority (Conseil de la Concurrence), the stock market watchdog (Commission des Opérations de Bourse), the broadcasting authority (Conseil Supérieur de l'Audiovisuel) and the data protection authority (Commission Nationale de l'Informatique et des Libertés). The creation of ART was not therefore a legal innovation.


The independence of ART in the regulation of telecommunications comes under the authority of the government, as recognized by the Constitutional Council in its decision of 23 July 1996
, since the functions conferred on it are subject to control by the public authorities. The sharing of jurisdiction, as set forth by the Act, reserves overall regulatory power for the government. ART must present an annual report of its activities to the government and parliament. ART's decisions, which relate to the application of legislation and regulations, come under the supervision of the judiciary, while its budget is audited by the State audit office (Cour des Comptes).


The independence of ART is thus perfectly in keeping with the political organization and democratic workings of the French Republic.


These principles have been confirmed by institutional practice: ART's independence in performing its functions has been understood and respected by all its partners.

3.3. The functions of ART


The Telecommunications Act of 26 July 1996 lays down the powers of the government, ART and the national radio frequency agency, ANFR. This public agency, established by the same Act, is charged with managing and allocating frequencies to the organizations that allocate frequencies on a national level.

Figure 3: Sharing of jurisdiction between the minister, ART and ANFR

TELECOMMUNICATIONS MINISTER


TELECOMMUNICATIONS REGULATORY AUTHORITY

(ART)
NATIONAL RADIO FREQUENCY AGENCY

(ANFR)

- Drafts regulations.

- Issues licences for the operation of public networks and for the provision of the public telephone service.

-Sets the cost of the universal service on the basis of ART's calculation.

- Approves the universal service tariffs and the tariffs for services for which there is no competitor.

- Represents France in European Union and international organizations.

- Administers France Télécom.


- Delivers opinions on draft laws and regulations.

- Examines licence applications for the operation of public networks and provision of the public telephone service 

- Authorizes independent networks (examines applications and issues authorizations).

- Proposes its calculation of universal-service costs and suggested contributions from each operator.

- Delivers public opinions on the universal service tariffs and tariffs for services for which there is no competitor.

- Allocates frequencies and numbering resources.

- Approves the interconnection catalogue of "powerful" public network operators.

- Resolves disputes in the areas of interconnection, cable networks and shared use of infrastructure.

- Undertakes conciliation in other disputes.

- Imposes administrative and financial sanctions.

- Issues certificates of conformity for terminal equipment.

- Participates in European Union and international negotiations at the behest of the minister.


- Plans, analyses and develops the spectrum.

- Allocates frequencies to government administrations and independent administrative authorities (including ART and CSA).

- Handles encryption.

- Participates in international negotiations on frequencies.




In accordance with the above breakdown, the functions of ART, as specified by the Telecommunications Act are as follows:


ART delivers opinions on draft laws and regulations concerning the telecommunications sector and takes part in their implementation
. In 1997, it delivered 22 opinions on enabling decrees for the Act of 26 July 1996. It also played a major part in defining the regulatory framework for the transition to competition, in particular on the two key issues of interconnection and the universal service.


On behalf of the telecommunications minister, ART examines licence applications for the right to establish and operate public networks and to provide the public telephone service
. It also examines licence applications for the provision of public telecommunications services using radio frequency spectrum.
 It submits the applications it has examined to the minister, who is in charge of issuing the relevant authorizations.


ART issues authorizations for establishing and operating independent networks
, intended for the provision of telecommunications services to closed user groups and not to the public. These include, for example, the internal networks of businesses, administrations and universities.


ART is charged with establishing and controlling a national numbering plan and attributing frequencies and numbering resources to operators and users in an objective, transparent and non-discriminatory way
.


Public network operators with a market share of more than 25% are presumed to enjoy "a significant market power"
 and are required to publish an interconnection catalogue.
 ART draws up an annual list of "powerful" operators and approves their interconnection catalogues. To date, France Télécom is the only operator on this list.


ART calculates the cost of the universal service and the contributions of each the operator. It proposes its calculations to the minister, who sets these sums
.


ART also delivers opinions on the universal service tariffs, multiannual tariff objectives and tariffs for services for which there are no competitors on the market
.


ART is responsible for resolving disputes in three areas
:

· interconnection refusal — the conclusion or execution of an interconnection or telecommunications network access agreement;

· the conformity with arrangements which legally or technically prohibit or restrict, the provision of the telecommunications services over cable networks, pursuant to article L. 34-4 of the Code. The Telecommunications Act considers that these arrangements could be incompatible with the freedom to exercise telecommunications activities and should be amended by 1 January 1998 to allow the provision of telecommunications services on these networks;

· conditions and possibilities for operators sharing existing facilities installed on the public domain and on private property; 


ART may also be called on to undertake conciliation in order to settle a dispute that does not come under the procedure of settlement
. Any natural or artificial person, professional organization, consumer group or the telecommunications minister may call upon the regulator, which shall inform the competition authority.


ART may impose penalties if a default is observed on the part of operators in relation to legislative and regulatory provisions
. It can pronounce the total or partial suspension of the licence or levy a fine of up to 5% of turnover in the case of a repeated default of the same obligation. No penalties were imposed by ART in 1997.


The Act confers on ART responsibility for assessing the compliance of terminal equipment
 connected to networks (telephones, faxes, answering machines, modems etc.). ART designates the test laboratories accredited to conduct product tests; it also issues certificates of conformity
.


On the international level, ART ensures that operators licensed to provide international services enjoy equivalent treatment
. At the request of the minister, it also participates in European Union and international telecommunications negotiations
.

3.4. International comparisons


To meet the challenge of the opening of telecommunications markets to competition, a specific authority has been established in each Member State of the European Union. The degree of independence conferred on these authorities varies from country to country. 


These sectoral authorities were established at different times in the various EU countries, but all the Member States now have a new regulatory body. In its last progress report on the transposition of the European legislative framework (18 February 1998), the European Commission noted that all the Member States had effectively transposed the provisions on the establishment of a regulatory authority into their legal systems.


The diverse range of institutional organization can be chiefly attributed to the flexibility of the European provisions, which gave the Member States considerable latitude in applying the principle that the regulatory function should be independent from activities associated with ownership and control. Nevertheless, that a specific authority has been created in each Member States demonstrates the importance of the principle.


The main differences between the various national authorities concern their institutional organization and their areas of competence:


For example, the German authority is a decentralized organization, reflecting Germany's federal tradition, while the French authority is national. At the same time, there are similarities in terms of practical organization. The term of office for executive board members, for example, is set at six years in France and Spain compared with five in the United Kingdom.


The definition of the regulatory authority's competence depends on two factors: the sharing of jurisdiction — generally laid down by national legislation — between this type of authority and the government; and the area of activity to which that jurisdiction applies.


Concerning the sharing of jurisdiction, the regulatory authorities in some countries have prerogatives equivalent to those conferred on the telecommunications minister in France, i.e. broader than those of ART. For example, the regulators in Germany (Regulierungsbehörde für TeleKommunikation und Post), Portugal (Instituto das Comunicaçoes de Portugal) and Spain (Comision del Mercado de las Telecomunicaciones) are in charge of issuing licences. On this matter, the situation in the United Kingdom is similar to that in France: the minister issues licences but Oftel has the right to change the content; but, unlike its French counterpart, Oftel does not have competence to withdraw licences.


Concerning the areas of competence, the telecommunications regulatory authorities in some countries, such as Germany and Belgium, have also been given responsibility for the postal sector. This extended competence, coupled with a decentralized structure, partly explains the large workforce of the German regulator (almost 3000, compared with 130 in France). In other countries, the regulatory authority's competence extends to the audiovisual sector, either for issues related only to networks (United Kingdom, Switzerland, Denmark, Norway, Netherlands), or for the whole sector, including audiovisual programming, as is the case for the Federal Communications Commission (FCC) in the United States and the Canadian Radio and Telecommunications Council (CRTC) in Canada. The CRTC has a dual structure, with an executive for each of its two areas of competence, i.e. the telecommunications and the audiovisual sectors. The Autorità per le Garanzie Nelle Comunicazioni, in the process of being established in Italy, has a similar organization: its field of competence also covers the audiovisual sector and it is composed of two commissions, one governing services and products and the other governing infrastructure and networks.


In general, the organization and areas of competence of the national regulatory authorities reflect the institutional traditions of each country. Therefore, it would not seem useful at this point to classify the different types of institution or to consider transposing a particular organizational model from one country to another. Because most of these institutions are very recent, it is also too early to discern future trends.

PART TWO: ACTIVITIES IN 1997 - OUTLOOK FOR 1998

Introduction - opinions and decisions rendered by ART, statistical information


ART rendered 459 opinions and decisions in 1997. These are outlined below, organized according to their legal scope and field of application.

Guidelines


ART adopted a decision on guidelines for access to submarine cables.

Opinions

ART returned 92 opinions, including:

· 22 opinions on draft legislative and regulatory texts;

· 63 opinions on decisions concerning France Télécom's tariffs;

· 4 opinions for the competition authority (Conseil de la Concurrence);

· 3 opinions on technical rules.

Decisions involving areas of shared responsibility


ART adopted 23 decisions on areas for which it shares joint responsibility with the minister in charge of telecommunications. These can be divided into three groups in ascending order of binding power:

· 15 decisions on licences to establish and operate public networks or provide telephone services;

· 2 decisions containing proposals on calculating the cost of the universal service;

· 6 decisions establishing rules submitted for ministerial approval.


Decisions involving ART's areas of responsibility


ART took 343 such decisions:

· 11 decisions with a general scope:


-1 decision on network authorizations;


-4 decisions on numbering;


-2 decisions on frequency resources;


-4 decisions on ART's organization and operational procedures.

· 332 individual decisions:


- 2 decisions on ART's organization and operational procedures;


- 2 decisions on the universal service;


- 6 decisions on interconnection;


- 101 decisions on independent network authorizations;


- 4 decisions on disputes;


- 118 decisions on allocating frequency and numbering resources;


- 7 decisions on reserving carrier selection digits;


- 2 decisions on designating test laboratories;


- 2 decisions on approving total quality assurance systems;


- 66 decisions on certificates of conformity;


- 22 decisions on authorised installers.

Chapter 1. Licensing


Although the telecommunications sector is open to full competition, the Telecommunications Act of 26 July 1996 requires operators to obtain authorizations — also called licences — for certain activities. Such licences are issued by the minister or ART. This licensing system is designed to ensure that operators meet their legal requirements, particularly with regard to service quality, regional development and local competition. It should also guarantee that constraints linked to resource availability (especially frequency and numbering resources) are dealt with consistently.


Thus, the establishment and operation of public networks and the provision of public telephone services are subject to authorizations issued by the minister in charge of telecommunications. ART is responsible for examining applications for these authorizations. Since licences are usually valid for 15 years, applications must be examined carefully. This entails the creation of a schedule of conditions listing the licence holder's obligations. Mobile telephone operators are also subject to this system even if their licences were issued prior to the adoption of the Act. ART is also responsible for granting authorizations for independent networks for private or shared use.

1.1.
Examining applications for licences to establish and operate public networks and provide telephone services 


New entrants on the public telephone services market will require licences before they commence operations. Consequently, ART began examining licence applications as of 1997, following consultation with operators on the approach it intended to adopt.

A. Legislative and regulatory framework


On behalf of the minister in charge of telecommunications, ART examines applications for licences to establish and operate public networks as well as applications for licences to provide public telephone services
. In addition, it considers applications for licences to provide telecommunications services using the radio frequency spectrum
. Moreover, when licences are granted following a call for tenders, ART publishes the report and the reasoned outcome of the selection procedure. The minister then takes the decision on whether to grant the licences on the basis of the dossiers examined by ART.


The Act sets out a precise legal framework for refusing licences
. A licence may be refused for one of three reasons:

· on the grounds of law and order or in the interests of national defence and public security;

· as a result of technical restraints stemming form the availability of frequencies;

· when the applicant does not have the technical or financial capability to meet its obligations on a sustainable basis or if it has been sanctioned because of its activities in the telecommunications sector.


To date, no licence application has been refused.


The Telecommunications Act also includes provisions to encourage fair competition when examining applications and granting licences.


The Posts and Telecommunications Code details obligations in terms of segregation of accounts and legal structures
. 


Operators with an annual turnover exceeding a threshold set by the telecommunications minister and the minister for the economy are required to keep separate accounts for the authorized activity. The order of 14 August 1997 set this threshold at FF300 million
.


Moreover, if the competition authority (Conseil de la Concurrence) considers that an operator enjoys a monopoly or dominant position in a sector other than telecommunications, and the infrastructure used for this activity may be separated, then the operator is required to legally segregate this activity from its telecommunications activities.


The Code requires that licence holders respect a schedule of conditions containing a number of standard clauses given in the Act. The government designates which clauses should be inserted in the schedule of conditions. The decree of 27 December 1996
 gives a precise definition of the scope of these standard clauses. 

The decree sets out the general rules for ensuring fair competition with regard to the so-called "m clause". This states that when guarantees appear to be necessary to ensure genuine competition, notably if the operator has a legal or de facto monopoly, licences must include precise details on conditions for transparency, segregation of accounts and legal structures and non-discrimination in the use of resources. This provision applies in particular to France Télécom.


Other obligations in the decree on standard clauses are more consumer-oriented, e.g. provisions regarding the quality of the network deployed (clause "b"), or the interoperability of services (clause "o").


The Act also accords licence holders the right, under certain conditions, to use the public domain to set up their networks and to install and operate their equipment in the communal areas of residential buildings:

· In the case of the public carriageway, operators enjoy "rights of way" in the form of a highway permission issued by the relevant authority (commune, département or state), according to the type of highway used. In return for this permission, fees are payable, the ceilings for which were fixed by the decree of 30 May 1997
. 

· Use of the public domain, with the exception of carriageways, is subject to an agreement between the managing authority and the operators in a transparent and non-discriminatory manner
. Such conventions may entail the payment of fees that are reasonable and proportionate to the use of the domain.

· Operators also enjoy "easements", i.e. rights of access to private buildings and sites to install their telecommunications equipment
.


ART ensures that operators fulfil their obligations under the applicable legislative and regulatory provisions and in compliance with the licences issued
. It will penalize any breaches.

B. Dossiers examined by ART


In May 1997, ART launched a public consultation exercise on procedures for examining licence applications and for allocating specific numbering resources in connection with the mechanism for selecting long-distance carriers
. The aim of this exercise was to raise operators' awareness of the new licensing system provided for by the Act. At the same time, ART began examining incoming applications; by 5 May 1998, it had examined 34 licence applications on behalf of the minister.

1. Licences issued pursuant to the Act on experiments in the field of information technologies and services

a. The experimental-licence regime


This regime was set up by the Act of 10 April 1996 on experiments in the field of information technologies and services. 


Experimental licences were introduced to remove the legislative or regulatory obstacles that had hampered the implementation of some of the most interesting projects put forward as part of the "Information Highways" call for proposals.


Authorizations issued in the telecommunications sector serve two purposes: they make it possible to set up and manage platforms offering a wide range of advanced telecommunications services in a given area; and they allow cable television networks to be used to supply public telephone services. 


The Act provides for strict supervision of these licences:

· the maximum term may not exceed five years;

· licences are issued for a restricted geographical area;

· the number of users is restricted to 20,000 for projects requiring the deployment of a new infrastructure.
b. Allocation of experimental licences


Eight experimental licences have been allocated, to:

· The Paris airports authority (Aéroports de Paris, ADP), on 31 July 1996, for a restricted geographical area including the airports of Orly, Roissy-Charles-de-Gaulle and Le Bourget;

· Téléport de Marseille-Provence, on 27 December 1996, in a number of zones in the Bouches-du-Rhône département;

· Cegetel Entreprises, on 27 December 1996, for its Riviera project in Nice;

· Lyonnaise Câble, on 27 December 1996, for its Multicom project in Annecy;

· KAPT’ Aquitaine, on 31 December 1996, for the Bordeaux conurbation;

· Belgacom Téléport, on 7 February 1997, for the Lille conurbation;

· Cegetel Entreprises, on 9 May 1997, for the La Défense business district;

· Protel, on 26 May 1997, on Réunion Island.


The operators have used these licences for two reasons: firstly, to develop innovative experiments in terms of infrastructure and telecommunications services, anticipating the Telecommunications Act of 26 July 1996; secondly, to prepare for the total deregulation of the telecommunications sector on 1 January 1998.


Henceforth, projects for advanced telecommunications services are to be included in the general framework defined by the Telecommunications Act of 26 July 1996. Since 1 January 1998, operators have been able to provide such services without being subject to the restrictions applicable under experimental licences.

2. Authorizations issued to operators of alternative infrastructures


The Telecommunications Act opened up alternative telecommunications infrastructures in France to competition on 1 July 1996. Since that date, eight authorizations have been issued: four in 1996 (Télécom Développement, Eurotunnel Développement SA, MFS and Colt), three in 1997 (British Telecom France, Hermes Europe Railtel and Cegetel Entreprises) and one in 1998 (Telcité, a subsidiary of RATP).


These alternative infrastructure authorizations allow the operator to establish and operate a network within a restricted geographical area with a view to providing all telecommunications services other than the public telephone service between fixed points. Authorizations are valid for 15 years and come with a schedule of conditions, which is based on the provisions of article L. 33-1 of the Posts and Telecommunications Code and specifies the exact terms for each individual authorization.


The competition introduced by these authorizations should lead to a reduction in leased line tariffs for businesses, telecommunications network operators and service providers.


3. Comprehensive licences for network and public telephone service operators 


On 1 January 1997, ART began accepting applications for licences to provide public telephone services. These are granted by the minister in charge of telecommunications on the basis of ART's examination. As a result, operators were able as of 1997 to start planning and making the investments needed to develop their commercial service offer from 1 January 1998.


The provisions for these authorizations are based on the terms of article L. 33-1. As regards the rights and obligations of operators of public networks or public telephone services, particular note should be taken of the clauses referring to interconnection and the universal service.


The minister issued 11 licences on the basis of ART's examinations. On 18 December 1997, licences were allocated to :

· Omnicom

· Télécom Développement (a subsidiary of Cegetel and SNCF)

· 9 Télécom, formerly known as Netco (part of the Bouygues group)

· Siris 


A licence was allocated to Cegetel Entreprises on 11 March 1998. On 12 March 1998, licences were granted to:

· Esprit Télécom France

· Colt

· France Télécom


On 16 April 1998, the minister for industry issued licences to:

· MFS-Worldcom

· Tele 2 France

· Rhodium


ART paid particular attention to the examination of France Télécom's licence. In accordance with ONP directives, France Télécom has been designated as enjoying a dominant position. Consequently, its licence must contain specific obligations, notably in terms of ensuring fair competition. These obligations are detailed in chapter 13 of France Télécom's schedule of conditions. 


Note that this licence does not replace the other authorizations obtained by France Télécom, e.g. for the provision of mobile telephony services, and that it complements France Télécom's schedule of conditions approved by decree on 27 December 1996
.


Given the specific nature of the France Télécom examination, ART consulted both the competition authority (on the subject of fair-competition obligations) and the public service commission for posts and telecommunications. Their opinions were taken into account in the examination report.

Issuance of licences to establish and operate public networks and provide telephone services at 16 April 1998

Company


Type

of 

licence
Title

of 

licence
Date of ministerial signature 
Publication 

in Official Journal

SFR
4
NMT
22/2/88
21/4/88

TDF
4
Operator
3/07/87
5/07/87

FT
4
GSM F1
25/3/91
26/3/91

SFR
4
GSM F2
25/3/91
26/3/91

France Télécom
4
Bi Bop

(Pointel)
27/11/91
30/11/91

France Télécom
4
Satellite

Aircom
21/02/92
18/03/92

Saint Martin Mobiles
4
SMM
4/7/91
26/7/91

France Télécom Mobiles

Radiomessagerie
4
Ermes E1
26/11/93
17/12/93

Sté Française de 

Transmission de 

Données par Radio TDR
4
Ermes E2
26/11/93
17/12/93

Infomobile
4
Ermes E3
26/11/93
17/12/93

Bouygues Télécom
4
DCS F3
8/12/94
4/1/95

France Telecom Mobiles

1800
4
DCS R1
8/12/94
4/1/95

SFR
4
DCS R2
8/12/94
4/1/95

Sté Réunionnaise de 

Radiotéléphone
4
GSM DOM 1
23/2/95
30/3/95

France Caraïbe Mobiles
4
GSM DOM 2
14/6/96
16/7/96

France Caraïbe Mobiles
4
AMPS
12/3/91
27/3/91

France Câbles et Radio
4
TFTS
23/02/95
21/03/95

Kapt’Aquitaine
4
Kapt’ CT2
13/09/96
21/09/96

France Télécom
4
R 2000
12/02/96
19/03/96

France Télécom
4
Radio-

maritime
12/09/96
29/09/96

A.D.P.
1
LEX1
31/07/96
01/08/96

Téléport de 

Marseille-Provence
1
LEX2
27/12/96
07/01/97

CGRP


1
LEX3
27/12/96
07/01/97

Company


Type

of

licence
Title

of

licence
Date of ministerial signature
Publication 

in the Official Journal

Auxipar SA
1
LEX4
27/12/96
10/01/97

Kap’t Aquitaine SA
1
LEX5
31/12/96
16/01/97

Belgacom Téléport
1
LEX6
7/2/97
6/03/97

Eurotunnel Développement

 SA
2
ALT1
21/11/96
23/11/96

Télécom Développement
2
ALT2
28/11/96
01/12/96

Colt
2
ALT3
12/12/96
17/12/96

MFS Worldcom
2
ALT4
12/12/96
17/12/96

Cegetel Entreprises
1
LEX7
9/5/97
23/05/97

SEM Protel
1
LEX8
26/05/97
01/06/97

BT France
2
ALT5
6/10/97
24/10/97

Hermes E.R.
2
ALT7
22/10/97
19/11/97

Cegetel SA
2
ALT8
14/10/97
11/11/97

Omnicom 
1



18/12/97
30/12/97

Télécom Développement

Modif ALT 2
1



18/12/97
30/12/97

Netco
1

18/12/97
30/12/97

Siris
1

18/12/97
30/12/97

Esprit Télécom 
1

12/03/98
19/03/98

Colt
1

12/03/98
19/03/98

Cegetel Entreprises
1

11/03/98
19/03/98

France Télécom
1

12/03/98
19/03/98

Telcité
2
ALT6
16/04/98


MFS Worldcom
1

16/04/98


Tele 2 France 
1

16/04/98


Rhodium
1

16/04/98


Type of licence: 

1 = public network + public telephone service (L. 33-1 + L. 34-1)

2 = public network (L. 33-1)

3 = public telephone service (L. 34-1)

4 = Mobile

LEX = experimental licence

ALT = alternative infrastructure operator licence

C. Provisions for selecting long-distance carriers


The process of carrier selection is designed to create competition on the long-distance and international call markets.

1. Timetable and procedures for introducing the carrier selection system


Initially, only long-distance communications will be opened to competition. This is because new operators wishing to establish networks to carry communications to the subscriber are required to make investments whose size and duration will force them, at least in the short term, to use the local part of the France Télécom network (the 'local loop'). To enable subscribers to choose a long-distance operator, a two-stage carrier selection mechanism has been put in place. 


Since 1 January 1998, it has been possible to choose a carrier using the "call-by-call" procedure. ART is responsible for allocating numbers to operators so that subscribers can choose a long-distance operator on a call-by-call basis. Two mechanisms have been created: either the operator is allocated a single digit (the "E" digit), which replaces the initial zero for 10-digit numbers; or the operator receives a four-digit prefix (the "16XY" prefix), which is dialled before the 10-digit number. 


The "E" digit is a limited resource, because only seven values are available: the zero is reserved by default for the local loop operator (France Télécom in most cases, since there are no competitors for the time being), the 1 is reserved for special numbers (e.g. 17 (police) and 18 (fire service)) while the 3 is used for the short numbers used by videotex services (36 14, 36 15, etc.). For this reason, it became necessary to create a second mechanism capable of satisfying all applications.


On 1 January 2000, these provisions will be bolstered by a "preselection" system, which will allow users to choose long-distance carriers without having to dial a special number. Instead, they can simply take out a subscription with the operator of their choice.


On 12 February 1998, the European Council of Ministers adopted a common position on the introduction by 1 January 2000 of a carrier preselection mechanism for the entire European Union (EU) that will eliminate the need for users to dial a prefix. This common position is part of the effort to prepare for a future directive that will amend the provisions of the telecoms interconnection directive (97/33/CE) as regards number portability and operator preselection. Consequently, the procedures governing the introduction of this mechanism will be subject to EU provisions. Therefore, when the time comes, ART will adopt a decision on preselection under the same conditions.

2. Implementation of call-by-call carrier selection

a. Carrier selection using the "E" digit


This mechanism is aimed at long-distance operators with national infrastructures. ART set out the allocation criteria in its decision of 16 July 1997
, which received ministerial approval, following public consultation and taking into account the opinion of the consultative commission for telecommunications networks and services. These criteria focus in particular on the timetable that operators must follow when deploying their networks.


After examining applications, ART identified operators that met the criteria and were consequently eligible for an "E" digit. It then organized the procedures to allow selected operators to reserve a digit. Actual allocation of the digit is subject to issuance by the minister of an authorization enshrining the relevant commitments (see box 4).


All available digits have been reserved. On the basis of the procedures organized in 1997, Siris reserved the 2, Omnicom the 5, Cegetel the 7, France Télécom the 8, and Bouygues the 9. On 13 February 1998, Tele2 France reserved the 4 and Esprit Télécom the 6.


Following an appeal by AXS Télécom against the reservation procedure of 13 February 1998, the State Council decided on 30 March 1998 to suspend its decision on reservation and announced that it would return its final decision before summer 1998.

b. Carrier selection using a four-digit prefix


Operators licensed to offer public telephone services may be allocated "16 XY"-format prefixes. After conferring with the consultative commission for telecommunications networks and services, on 12 September 1997 ART established
 the prefix numbering formats and indicated that these could be attributed to operators authorized under article L. 34-1 of the Code. The 16XY prefix, which can take up to 93 values, makes it possible to satisfy a far greater number of applications than the "E" digit option. Consequently, the criteria for allocating four-digit prefixes are less stringent for the operators concerned.


The first prefixes were reserved in February 1998. The table summarizes those reserved or allocated at 7 May 1998:

"16XY" prefixes reserved or allocated at 7 May 1998

prefix


Company
Status

1601
PROSODIE INFORMATIQUE
Reserved

1610
TELEGLOBE FRANCE SAS
Reserved

1616
AXS
Reserved

1617
INFOTEL
Reserved 

1618
MFS COMMUNICATIONS SA
Allocated

1623
VIATEL OPERATIONS SA
Reserved

1626
A TELECOM
Reserved

1630
RHODIUM
Reserved

1644
TELE2 FRANCE
Allocated

1656
PRIMUS
Reserved

1659
BELGACOM TELEPORT SA
Reserved

1661
RSLCOM France S.A.
Reserved

1688
LDI TELECOM
Reserved

1690
COLT Télécommunications France
Allocated

Figure 4: Allocating carrier selection resources


Numbering has a decisive role to play in the process of opening the telecommunications sector to full competition, decided by EU Member States. Consequently, in light of the forthcoming opening-up of the long-distance communications market, there has been extensive debate about the implementation of carrier selection mechanisms.


At the European level, in November 1996, a Green Paper on numbering proposed to introduce a carrier selection mechanism from 1 January 1998 and a preselection mechanism from 1 January 2000. Following broad-based consultation, the principle of preselection at 1 January 2000 was adopted on 12 February 1998 as part of a common position decreed by the Council of Ministers with a view to adopting a new directive. 


At the national level in France, the Telecommunications Act of 26 July 1996 charged ART with establishing a national numbering plan. The Act did not specify a deadline for implementing the preselection mechanism, even though the legislature established specific rules on number portability for 1 January 1998.


In 1997, to guarantee competition from 1 January 1998, ART established operational procedures for a mechanism for selecting carriers on a call-by-call basis. This mechanism was to form part of the 10-digit numbering system in place since October 1996 and was to take into account technical constraints. ART conducted a public consultation exercise on the allocation of the necessary numbering resources. The opinion reached after this consultation, published in the Official Journal of 30 May 1997, informed the operators of the planned provisions in terms of carrier selection mechanisms, numbering sequences and criteria and procedures for allocating the "E" digit. ART received 21 responses from operators, manufacturers and consumer groups.


In its decision of 16 July 1997, ART defined the criteria and procedures for allocating the "E" digit for carrier selection. This decision takes into account the guidelines announced in 1996 by the minister in charge of telecommunications, as well as the technical constraints affecting telephone exchanges and the results of the public consultation.


Criteria: ART has decided to attribute an "E" digit solely to operators undertaking to deploy a nationwide network, thereby contributing to investment and hence to economic growth, innovation, and regional development (objectives set out in the Act). Operators seeking to benefit from this limited resource must either hold a licence or have applied for one. In addition, they must undertake to establish a certain number of interconnection points at fixed intervals after registration of the allocation of an "E" in their licence: at least one point per metropolitan region no later than 18 months after registration; at least two points of regional interconnection no later than 36 months afterwards; and three points of interconnection per region no later than 10 years. They must also agree to establish and operate a minimum long-distance transmission infrastructure (to be defined in terms of a minimum ratio).


Allocation procedures: the right to allocation and the operator's commitments will be given in the schedule of conditions issued with the licence. Authorized operators must therefore request that their licences be modified accordingly. ART has introduced a reservation procedure for operators that meet the allocation criteria, but that have not yet obtained a licence. This takes the form of a reservation decision valid for three months and renewable if necessary. The procedure is divided into three stages: ART examines the applications with regard to the allocation criteria; selected candidates take part in a draw to establish the order of preference; and finally ART reserves the selection digits on the basis of the available digits and the candidates' preferences. Once the operator receives its licence from the minister, ART will allocate the reserved digit.

1.2. Mobile telephony and radio paging 

A. Land-based mobile telephony services


In the last three years, the number of people subscribing to mobile telephony services in France has doubled annually to reach 6.7 million by end-March 1998, i.e. a penetration rate of 11.5%. This spectacular increase, in line with the growth rate for this sector in Europe and worldwide, has enabled France to make up some of the ground it had lost in this field. This trend is highly likely to continue in the coming years: the French market has significant growth potential when compared with countries that are more developed in this domain. In the Scandinavian countries, for example, the penetration rate is around 40%. A study performed for ART in early 1998 by IDATE suggests that by 2002 there will be 20-30 million subscribers, i.e. a penetration rate of 34% - 50% depending on the scenario adopted.


ART intends to support this progress by ensuring the availability of frequencies, by encouraging efforts to increase coverage, and by developing tools to measure market trends and service quality.

1. The mobile telephony market


The French mobile market has been open to competition since 1987, and growth has accelerated over the last two years. Competition has played a key role in developing this market: since 1996, tariff reductions and promotional offers (all-in packages, prepaid cards, free connection time at weekends, etc.) have made mobile telephone widely accessible. The arrival of a third operator gave fresh impetus to this trend and intensified competition.


In 1997, the number of cellular mobile phone subscribers exceeded three million in April, four million in September and five million in December. In the space of six months (30 June to 31 December), the market gained 2,257,400 new subscribers, twice as many as in the whole of 1996 (1,143,100).


At 31 December 1997, 5,817,700 persons subscribed to one of France's eight mobile telephone services, i.e. 2.4 times more than one year previously. At the same date, the total number of Itinéris subscribers exceeded three million, while SFR and Bouygues Télécom broke the two million and 500,000 barriers respectively. For mobile telephone services as a whole, the total number of subscribers exceeded six million in January 1998 and 6.5 million in March 1998.

Penetration rate for mobile telephone services in France

January 96
July 96
July 97
July 97
January 98
March 98

Penetration rate
1.81%
2.69%
4.11%
6.29%
10.5%
11.5%
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The mobile telephone (or radiotelephone) market in France at 31 March 1998





No. of 
NET GROWTH









customers

(1)
monthly
%
last 6 months
%













 FRANCE TELECOM











• Itinéris-Ola


3,376,700
113,400
3.5%
1,060,000
46%



• Olla (2)


7,000
-500
-6.7%
0
0%



• Améris (3)


33,200
900
2.8%
13,500
69%



 Total digital


3,416,900
113,800
3.4%
1,073,500
46%



• Radiocom 2000


33,400
-3,200
-8.7%
-21,500
-39%



 TOTAL


3,450,300
110,600
3.3%
1,052,000
44%
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• SFR GSM


2,490,500
129,600
5.5%
972,200
64%



• SRR (4)


30,100
1,200
4.2%
7,200
31%



 Total digital


2,520,600
130,800
5.5%
979,400
64%



• SFR Analogique


70,000
-3,300
-4.5%
-21,200
-23%



 TOTAL


2,590,600
127,500
5.2%
958,200
59%
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• Bouygues Télécom


645,700
52,500
8.9%
360,600
126%
























         TOTAL digital



6,583,200
297,100
4.7%
2,413,500
58%













         TOTAL analogue



103,400
-6,500
-5.9%
-42,700
-29%













OVERALL TOTAL



6,686,600
290,600
4.5%
2,370,800
55%
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11.5%
















1) A customer of a mobile telephone service is defined as being any holder of a SIM card or any holder of an active prepaid card (i.e. someone who has made at least one call and has not exceeded the date beyond which it is contractually impossible to receive incoming calls) registered with the operator's home location register (HLR).

(2)  Olla is a service provided in Toulouse by FTM-1800, a France Télécom subsidiary.

(3)  Amér is a service provided by France Caraïbe Mobiles, a France Télécom subsidiary.

(4)  Société Réunionnaise du Radiotéléphone, an SFR subsidiary.

(5) The penetration rate is calculated by dividing the total number of mobile telephone customers by the French population, estimated at 58.3 million.





The GSM digital standard accounts for almost all the French market. France Télécom and SFR operate their GSM service in the 900 MHz band while Bouygues Télécom operates in the 1800 MHz band
. The spread of GSM-based digital technology in European countries is enabling the EU to establish a technological lead that will place it in a strong position during talks on future generations of mobile communication services. 


This trend has led to a contraction in the analogue mobile telephone market and in the telepoint markets
. Analogue services are registering a slow and steady decline of some 4,000 subscribers per month. Note that French GSM subscribers account for 98% of the market, making France the European leader for penetration of digital technologies.


The acceleration in the growth of digital services is also due to the way in which operators have beefed up their marketing. These have been instrumental in making the mobile telephone an increasingly popular method of communication.


In terms of economics, 1997 was marked by two main trends: first, operators cut back on purchase subsidies for terminals; and second, the gap between tariffs for mobile and fixed communications narrowed.


To reach the mass market, operators provided hefty subsidies for mobile telephones bought as part of a subscription package. This subsidy (worth around FF1,000) enabled individuals to acquire the equipment needed to access mobile communications for a modest sum, or even for free. In 1997, the operators decided to bring prices closer to those actually charged by manufacturers. The purchase subsidy was reduced twice in 1997 to an average of FF500 at the beginning of 1998. However, operators have maintained a higher subsidy for terminals sold in promotional packs (Ola, Motorola SFR and Siemens Bouygues Télécom packs were priced at FF490 at end-January 1998).


In terms of communications tariffs, the European Commission recently began an EU-wide analysis and comparison of "incoming tariffs", i.e. charges for calls from fixed to mobile terminals, which are considered to be relatively high in France and in Europe as a whole. This is partly due to a technical constraint: interconnecting fixed and mobile networks costs more because the subscriber's terminal has to be located, and as the terminal is portable, it is harder to find than a fixed terminal.


Moreover, as this sector was deregulated in 1987, licences for mobile telephony operators issued before Telecommunications Act of 26 July 1996 came into force do not include the same obligations as licences issued under the new regime. For example, these operators are free to set their own incoming tariffs, unlike operators that have received authorizations under the new Act.

Incoming tariffs in France at 30 April 1998


Tariff for
Tariff per additional minute (2)


the first 

 minute (1)
Peak time
Off-peak time

Itinéris and SFR


FF3.00 (inc. VAT)
FF3.00 (inc. VAT)
FF1.50 (inc. VAT)

Bouygues Télécom:
-subscription

-Nomad


FF3.00 (inc. VAT)

FF3.00 (inc. VAT) (3)
FF2.00 (inc. VAT)

FF3.80 (inc. VAT)
FF1.00 (inc. VAT)

FF1.90 (inc. VAT)

(1) The tariff for the first minute is payable in full, i.e. the flat rate is due even if the call lasts less than one minute.

(2) Calculated on the basis of the number of seconds: the tariff per minute is applied in proportion to the duration of the call calculated in seconds, e.g. if the tariff for one minute is FF3.00 (inc. VAT), a call of 1minute 30 seconds would cost FF4.50 (inc. VAT).

(3) In the case of the Nomad service, which is a non-subscription service using prepaid cards, the minimum tariff is 45 seconds and not one minute.

2. Reciprocal access for mobile telephony operators to the 900 MHz and 1800 MHz bands


The runaway growth of the mobile telephony market, which accelerated once again in December 1997, could saturate the networks if operators do not gain access to additional spectral resources in the near future.


Meanwhile, terminals will shortly be released that are capable of functioning in the 900 MHz and 1800 MHz bands in a user-transparent manner. This will make it possible to establish dual-band networks, thus opening up new possibilities.


ART is committed to providing operators with the means to support the commercial success of their networks by allocating them the frequencies they need. In conjunction with the armed forces, it has defined a schedule for freeing up frequencies that will be allocated to three operators. At the same time, it worked with the operators to develop procedures for allocating these frequencies.


Accordingly, ART submitted a draft call for comments to the consultative commission on radiocommunications (see part 2, chapter 10) on 20 March 1998. Following the commission's favourable opinion, the text of the call for comments was released on 22 April 1998
. Responses had to reach ART by 25 May at the latest. This aim of this consultation process was to gather the opinions of operators likely to be concerned by a frequency allocation programme enabling beneficiaries to become GSM 900/1800 dual-band operators. The following proposals were made:

· Provide France Télécom and SFR with frequencies in the GSM 1800 band in seven major French conurbations: the Paris region and the Nice-Antibes-Cannes, Lille, Strasbourg, Lyons, Marseilles and Toulouse. 

· Give Bouygues Télécom access to the GSM 900 band for the whole of France with the exception of the densely populated zones covered by these seven metropolitan areas. It was also proposed that Bouygues Télécom should be granted additional frequencies in the GSM 1800 band.

· ART should be empowered to suggest to the minister in charge of telecommunications that licences be modified, notably to enable operators to become dual-band GSM 900/1800 operators.

3. Mobile telephony network coverage

a. Commitments by mobile telephony operators to provide additional coverage 


Pursuant to the Telecommunications Act of 26 July 1996
, mobile telephony operators with nationwide coverage are exempt, in return for a commitment to provide coverage for certain areas, from the charge levied in addition to the interconnection charge. (This additional levy, intended to correct the disequilibrium in France Télécom's tariff structure, is integral to the financing of the universal service — see part 2, chapter 5). 


The Act charges ART with gathering and assessing these commitments, which had to be made before 1 October 1997. France Télécom Mobiles, SFR and Bouygues Télécom provided ART with details of their commitments within the prescribed deadline.


The three operators undertook to:

· reinvest the proceeds of this exemption in order to extend their network;

· permit roaming
 between their land-based network and satellite systems once the latter are operational;

· agree jointly on conditions for infrastructure-sharing in sparsely populated areas.


In view of these commitments, ART decided on 17 October 1997
 to propose to the minister in charge of telecommunications that these operators be allowed to continue to benefit from the exemption provided for by the Act.

b. 
ART's opinion on the government's report to parliament as provided for under 
the Act.


Pursuant to article 23 of the Telecommunications Act of 26 July 1996, the government is obliged to report to parliament on installation zones, coverage deadlines and operating modes for mobile radiocommunications.


In conformance with this provision, at the end of 1997 the minister for industry called on ART to issue an opinion on the draft report. In its opinion of 3 February 1998
, ART placed the emphasis on the strong growth of the mobile telephony market and on the competitive environment that was encouraging operators to extend coverage. Moreover, ART suggested that it was too early to fix the principles and procedures for financing an extension of mobile network coverage from the public purse.

4. ART assesses the service quality of digital mobile telephony networks in France


ART conducted a study into the service quality of digital mobile telephony networks in 1997, following on from a study carried out the previous year by the DGPT. ART's main aim was to obtain a comparative assessment of customers' perception of service availability and quality in typical conditions.


The France Télécom, SFR, Bouygues Télécom and France Télécom Mobiles 1800 networks were tested in 1997. DCS 1800 networks were assessed for the first time.


As in 1996, the operators helped prepare the methodology for the study and were involved in choosing the consultant to conduct it. Directique, a consultancy, was selected in 1997.


It was agreed to repeat and refine the methodology used in 1996. Meanwhile, the scope of the investigation was enlarged to take account of service quality:

· in smaller urban areas (20,000 to 50,000 inhabitants): the 1996 study had demonstrated that service quality for GSM networks was already highly satisfactory in urban areas of over 50,000 inhabitants;

· inside buildings, to reflect an increasingly common type of usage.


All the tests in urban areas and on highways (more than 6,000 in total) were conducted between 1 September and 10 October 1997 in zones covered by these operators. These zones were selected on the basis of commercial-coverage maps supplied by the operators.


The results gathered in 1997 were particularly satisfactory. The levels of service quality for the France Télécom and SFR GSM networks showed an improvement relative to 1996. And the results recorded by Bouygues Télécom are comparable to those achieved by the other two firms, even though its network is more recent.


Mobile telephony services are now accessible and highly reliable, even outside urban centres. The service quality measured in urban areas of 20,000 to 50,000 inhabitants, and on the highways that connect them, testify to the efforts made by GSM operators to cover these zones.


Competition forces in the mobile market encourage operators to make continual improvements to network performance, thus benefiting consumers. As in many other areas, quality is an important differentiating factor, and its role in the medium term will be as important as price or coverage.


ART intends to conduct an annual study of this type, which contributes to market transparency and should act as a yardstick for the industry and consumers.

B. Radio paging services

Radio paging is a service enabling users to receive a call signal (a beep tone), digital messages (numbers only), or alphanumeric messages (numbers and letters) on a messager or "pager". Although the market is currently expanding rapidly, medium-term growth on the European market could be slowed because several standards exist. So far, efforts by the EU to promote use of a single standard –ERMES – have fallen short of expectations.

1. The radio paging market


The French radio paging market has grown five-fold in the space of two years. The effects of the major structural changes in this sector began to be felt at end-1995, and in 1997 the radio paging market recorded sustained growth and opened its services to the general public. At end-March 1998, the total number of users reached 2,184,830, with growth of more than 460,000 in the six previous months.


ERMES-based services supplied by Cegetel's Société Française de Transmission de Données par Radio (also known as TDR) and by Infomobile (Bouygues group) recorded a two-fold increase in the number of users in 1997. Their market share exceeded 30% of the total at end-March 1998, with 671,590 users.


Meanwhile, the total number of users of the Tam Tam service provided by TDR, the first French operator to offer a non-subscription alphanumeric service, exceeded 480,000. This reflects the opening of the radio paging market to the general public.


Initially positioned on the business segment, Infomobile now offers a non-subscription service on its ERMES network. The service, known as Kobby Découverte, had 190,510 users at 31 March 1998 following a 15-month period of growth.


Of the services operated under the POCSAG standard, Tatoo, the non-subscription digital service offered by France Télécom Mobiles Radiomessagerie (FTMR), has proved particularly popular, with a total of 1,437,200 users at end-March 1998. Prompted by this success, FTMR launched an alphanumeric service of the same type (Tatoo+Text) from January 1997. Note that the Tatoo service (POCSAG standard) accounts for almost all the growth in FTMR's radio paging services. In total, FTMR had 1,513,700 users at end-March 1998, all standards included.


The lack of promotional activities for the Textnet service would seem to confirm that FTMR has decided not to develop its ERMES service. In fact this service has attracted only a handful of subscribers (460) since its introduction. Note however that the network's coverage now extends beyond the boundaries of the Ile-de-France region to areas around Lyons and Marseilles.

The radio paging market in France at 31 March 1998
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• ERMES
Textnet

460
-90
-16.4%
-120
-21%


• POCSAG
Tatoo, Tatoo+texte Alphapage Bip,    Num, Text

1,437,200
24,840
1.8%
304,410
27%



Bip+

48,050
-1,160
-2.4%
-4,400
-8%


• RDS
Alphapage Num +,  Text +

27,990
-850
-2.9%
-6,420
-19%
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1.5%
293,470
24%
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• ERMES
Tam Tam (2)

480,620
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126,800
36%
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Kobby (3)

190,510
4,160
2.2%
43,790
30%
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2,184,830
37,200
1.7%
464,060
27%
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(1) Radio paging includes subscriptions from commercial offers, including non-subscription-type offers.

(2) Tam Tam is a service offered by TDR, a subsidiary of the Cegetel group.

(3) Kobby is a service offered by Infomobile, a subsidiary of the Bouygues group

Radio paging: monthly growth and number of customers 
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2. Difficult transition to ERMES


Until now, the radio paging market has benefited from the widespread use of mobile telephones. However, further growth is now limited by technical constraints. Operators are faced with saturated frequency bands and capacity limitations affecting the standards they are using. To resolve this problem, they must prepare to switch to "high speed" standards that offer greater capacity, international roaming and a wider range of functions. Some operators have already done so.


The ERMES standard is designed to meet these objectives. The combination of a single frequency band (specified in a European directive) and frequency-agile receivers permits international roaming and interoperability for all types of terminals. (Nine manufacturers currently produce equipment based on this standard.)
. A total of 50 operators and regulators from 28 countries have signed the ERMES protocol agreement, thereby undertaking to deploy networks in their countries. By end-1997, 11 European countries and one Middle Eastern country had opened networks, providing more than one million users with the benefits of ERMES, which is recognized by the ITU as an international radio paging standard.


Nevertheless, ERMES has been slower to take off in Europe and worldwide than initially expected. The exception to this rule is France, which has the highest number of ERMES users in Europe. As a result, the two operators that began the commercial deployment of their network when they received their licences in November 1993 now find themselves in a difficult, or potentially critical, situation: they are unable to generate the economies of scale needed to procure terminals at low cost.


The current success of POCSAG services must not delay decisions regarding a broad-based move to a "high-speed" standard. FTMR's refusal to back ERMES on the grounds of inadequate return on assets poses a problem in terms of competition insofar as the three operators are not in comparable positions. One operator can choose from several standards, while its two competitors, given the lack of economies of scale, have to bear the fixed charges connected with the launch of ERMES (high terminal prices, commercial risk, etc.).


In response to a request by the minister for industry, ART provided its comments and proposals, placing particular emphasis on the industrial side of this dossier. ART gave its response after consulting with operators. It explained that it was willing to prepare the transition to new standards in the medium term, and that to do so, it would rely on a detailed assessment of the prospects for the radio paging market. Consequently, ART intends to conduct a study into development prospects for the radio paging market.


ART's proposals identify four main challenges facing development of ERMES:

· an economic and social challenge, given the investments made by two of the three operators and the number of jobs at stake;

· a European challenge, as this is a standard produced by ETSI in a frequency band harmonized by directive at the EU level;

· a challenge for the State, which has thrown its weight behind the ERMES standard;

· a challenge in terms of competition, in that the difficulties experienced by the operators using the ERMES standard could force them to withdraw from the market, thus putting the third operator in a monopoly position.


Moreover, ART will ensure that FTMR observes its obligations stemming from its authorization to develop the ERMES standard.

C. The Mobile Communications Market Observatory: a market monitoring tool


Each month, ART publishes information on mobile services in the Mobile Communications Market Observatory.


Set up in December 1994, this publication provides information for the market and mobile telephony operators. It tracks monthly changes in the number of subscribers to the various mobile services in France (mobile telephony, radio paging, telepoint, professional mobile radio systems). The figures are taken from commercial statistics sent each month to the regulator by the operators, in conformance with the terms of their schedule of conditions (see box 5).


In 1997, ART expanded the publication's technical capability to enable it to take account of changes on the mobile communications market (e.g. new entrants, new services) and to prepare for future developments (e.g. expansion into other telecommunications services).


The Mobile Communications Market Observatory has a large circulation, with more than 1,200 copies sent out each month to key players such as telecommunications operators, consultancies, banks, stockbrokers, universities, etc. It can be consulted on ART's web site. The general and trade press regularly refer to the information supplied by the Observatory.


Competition in fixed networks and services is naturally causing the Observatory to extend into other markets. The procedures and timeframe for this move will be fixed by agreement with all those concerned, including consumer groups.

Figure 5: Background to the Mobile Communications Market Observatory


Mobile telephony


Since the very first issue, the Observatory has tracked all the changes that have occurred in the field of digital mobile telephony: it published statistics received from Société Réunionnaise du Radiotéléphone in October 1995, from Bouygues Télécom in June 1996, from Améris (a service provided by France Caraïbes Mobile) in September 1996 and from Olla, the DCS1800 standard service provided by France Télécom Mobiles 1800, in January 1997.


On 19 March 1997, France Télécom Mobiles launched a prepaid card, Mobicarte, an innovation in the French mobile telephony market. The new concept has since become more widespread as a result of offers from SFR (Entrée Libre) and Bouygues Télécom (Nomad). As it marks a break with operators' previous offers, the Observatory process data on these prepaid cards differently, in the near future.


Radio paging


Aside from the Eurosignal standard, which appeared in France in 1975, radio paging services using the POCSAG and RDS standards (formerly known as Alphapage and Operator) were authorized in France in 1987. The Observatory has provided consistent coverage of these services since its creation in December 1994.


The ERMES services, TDR's Tam Tam (Cegetel) and Infomobile's Kobby (Bouygues group), were introduced to the Observatory in March 1995.


In September 1995, the Observatory reported the launch of Tatoo, a non-subscribing POCSAG-compliant radio paging service from France Télécom's subsidiary FTMR. Tatoo followed on the heels of Tam Tam, an ERMES service launched a few months earlier.


Telepoint


In August 1996, the Observatory started recording details of the Kapt' pedestrian telepoint service (in the Bordeaux metropolitan area). This is the second largest CT2-standard service in France after Bi-Bop (France Télécom announced that it would withdraw the Bi-Bop service in autumn 1998).


Professional mobile radio systems


In February 1995, the Observatory began releasing quarterly figures on the market for mobile radio systems for business users.


Since 31 May 1997, statistics have been reported on a monthly basis.

1.3. Authorizations for independent networks

A. The legislative and regulatory framework


ART is empowered to issue licences for independent networks,
 i.e. a range of systems that play a significant part in business activity, both for end users and for suppliers of services and equipment.


In terms of the legislative and regulatory framework, the current provisions for independent networks were reviewed by the Telecommunications Act of 26 July 1996. However, the definition of independent networks remains unchanged from that given in the Telecommunications Act of 29 December 1990.


The exact definition of an independent network is given in article L. 32 of the Posts and Telecommunications Code: "an independent network shall mean a telecommunications network reserved for private or shared use; an independent network is designated as being for private use if it is reserved for the use of the individual or corporate entity that established it; it is designated as being for shared use when it is reserved for the use of several individuals or corporate entities that constitute one or more closed user groups for the purpose of exchanging internal communications within the same group".


The concept of the "closed user group" (CUG) has not been given a regulatory definition. However, ART indicated in an opinion published on 30 May 1997
, that "a closed user group shall mean a group with a common interest that is stable enough to be identified and that exists prior to the supply of the telecommunications service".


The Act is supplemented by regulatory provisions
, which stipulate the general conditions for establishing and operating independent networks with regard to the following:

· provisions in the interests of public security and defence;

· essential requirements;

· terms governing the installation of networks;

· conditions governing connection to a public network;

· non-compliance with one of the conditions of the authorization.


Independent networks other than those referred to in article L. 33-2 may be set up without restriction, pursuant to article L. 33-3, which sets out the list of such networks. This applies in particular to local independent networks
 and radio network facilities that do not use an individual frequency assignment (see box 6).

Figure 6: Legal regime for independent networks

Posts and Telecommunications Code
Type of network
Licensing regime

Article L. 33-2
independent wireline networks of more than 1,000m in length
automatic authorization if a specific decision is not taken within two months of receipt of the complete application


independent networks using an individual frequency assignment
express authorization accompanied by a schedule of conditions and frequency allocation

Article L. 33-3
1) private networks

2) payphones not installed on the public highway

3) local independent networks (independent wireline networks of less than 1,000m in length)

4) low power, short range radio network infrastructures

5) radio network facilities that do not use an individual frequency assignment
no restriction

a general licence established on the basis of article L. 36-6 (indent 4) details the conditions for using the installations in question (radio network facilities that do not use an individual frequency assignment)


Taxes for independent networks are set out in article 40 of the budget amendment for 1991 of 31 December 1991, which amends article 45 of the 1987 budget as well as article 36 of the 1997 budget
. Fees are established on the basis of the decree of 3 February 1993, amended by the decrees of 20 July 1995, 6 December 1996 and 26 November 1997
 (see table).

B. Network authorizations allocated on the basis of article L. 33-2

1. Definitions


Professional mobile radio (PMR): radio networks operating independently of the mobile land-based service and meeting voice or data communication requirements for fleets of users, composed of mobile terminals whose links may be relayed by fixed stations (relays or base stations).


Radio Relay Systems (RRS): used to create point-to-point links between fixed stations. RRS technology is widely used in the deployment of cellular infrastructures, alternative networks, audiovisual transmission networks and independent networks.


Very small aperture terminal (VSAT): satellite technology used to deploy independent telecommunications networks for closed user groups (e.g. between a company's head office and its outlying facilities, or between a central entity and its partners, etc.).

Satellite news gathering (SNG): terrestrial stations used for temporary satellite video links.

Taxes and fees applicable to independent networks


file handling fee
payable
annual management fees (R1)
annual fees for provision of frequencies (R2)
payable



"3b" PMR 
FF1,000

(private use)

FF3,000

(shared use)
on receipt of application
FF50,000
amount fixed in schedule of conditions
in arrears, based on the figures at 30.10 of year N for R2

multi-station or relay PMR


FF1,000

(private use + FF500 for modifications)

3000 F

(shared use)
on receipt of application
FF125 or FF250 per station
dependent on the number of stations
following notification of frequencies to the effective end of use

single-station PMR
FF1,000

(private use + FF500 for modifications)

FF3,000

(shared use)
on receipt of application
FF125 or FF250 per station
dependent on the number of stations
following notification of frequencies to the effective end of use

portable PMRs
FF1,000

(private use + FF500 for modifications)

FF3,000

(shared use)
on receipt of application
FF125 or FF250 per station
dependent on the number of stations
following notification of frequencies to the effective end of use

temporary PMRs
FF500

(private use)
on receipt of application
FF125 or FF250 per station

following notification of frequencies to the effective end of use

RRS
FF1,000

(private use)

FF3,000

(shared use)
on receipt of application
according to the list of tariffs set out in the decree 
according to the list of tariffs set out in the decree
in arrears

VSAT

category 1 (5 stations or less)
FF25,000

 (FF40,000 to switch from category 1 to category 2)
on issuance of authorization
FF3,000 + FF500 per station for bilateral networks
None
following annual update of individual technical specifications

on 30 January of year N +1

VSAT

category 2 (more than 5 stations)
FF40,000
on issuance of authorization
FF10,000 + FF500 per station for bilateral networks
None
following annual update of individual technical specifications

on 30 January of year N +1

SNG
FF40,000
on issuance of authorization
None
None


Mobile by satellite
FF40,000
on issuance of authorization
FF100,000
None


Wireline 
FF0 to FF300,000 depending on km.Mbit/s
on issuance of authorization
None
None


2. Categories of authorized network


In additional to the 45,000 professional mobile radio networks authorized as independent radio networks through ordinary frequency-usage licences, almost 900 authorized independent networks were recorded by ART at 31 December 1997. In 1997, 101 of these independent networks were the subject of authorization, modification or abrogation decisions taken by ART.

Type of independent network

Number of ART decisions in 1997 on independent networks
Number of authorized independent networks recorded by ART at 31 December 1997

(orders published in the Official Journal before 1997 and ART decisions)

Non-radio
Wireline network
14
398

Satellite
VSAT network
10
42

communications 
Terrestrial stations for SNG
16
42


mobile independent network by satellite
1
1

Radio network independent from mobile service
"3b" network (2), with fixed fees for frequencies
6
32

(PMR) (1)
Other PMR networks
12
79

Radio network independent of fixed service
Independent radio relay system
42
300


Total
101 (3)
894

(1) Excl. the 45,000 PMR networks authorized by frequency-usage licences

(2) In reference to article 3b of the decree of 3 February 1993, which sets out a regime for fixed fees 

(3) In addition to the 101 decisions on network authorizations, modifications and abrogations, ART took 58 decisions on allocating frequencies to independent networks in 1997.


a. Independent wireline networks


Independent wireline networks require authorization if the network covers more than 1,000 metres
. This type of network is used in particular to connect several sites, and avoids the need to lease lines from public network operators. Fourteen such authorizations were issued in 1997, of which eight went to urban communities. The others were issued to a university, an IT company, a carmaker and an insurance company. Most of these networks are constructed using optical fibres, but some may include existing sections of the copper-wire network. The maximum number of cable pairs is 216, the capacity can range from a few megabits to 140 Mb and the distance covered can go from less than 1km to nearly 60km (for networks authorized in 1997). This type of independent network also covers networks using laser or infrared channels, which are included in the same category as wireline networks because no frequencies need be allocated, 

b. Radio networks operating independently of the fixed service


Like independent wireline networks, radio networks (e.g. RRS) enable the licence holder to connect sites without having to rely on the fixed service. In 1997, most of ART's decisions (42) concerned this field. Applications came from a wide range of sources: local government and chambers of commerce (12), universities (4), hospitals (4), industrial companies (5) and motorways (2). While most of the authorizations were limited to a single radio hop, one of the authorizations includes 13 (network for a motorway company).

c. Professional mobile radio (PMR) networks


There are two categories of independent radio networks for land-based mobile services (professional mobile radio networks): 

· networks for private use, i.e. where the holder of the authorization is the only user;

· networks for shared use, i.e. where the holder of the authorization offers other users organized into CUGs access to a service on its network (shared infrastructure permits optimum use of frequency resources).


Of the networks for shared use, the so-called 'general usage' trunked radio networks
 allow the operator to offer a professional mobile radiocommunications service. These networks were selected following a call for tenders at the beginning of the 1990s. The growth in the number of connected stations has been slow but steady, increasing from 46,000 at the beginning of the year to 52,000 at the end of the year.


A number of PMR networks are subject to a fixed-fee regime set out in article 3b of the decree of 3 February 1993. Authorizations for these so-called "3b" networks were issued at the end of 1996. Consequently, this regime was implemented for the first time in 1997. It applies to operators of trunked networks (e.g. Régiocom, S3RP, SERTA and SOGERA), large public and private bodies (CEA, EDF, Office National de la Chasse, RATP, SNCF) and CFL, the authorized operator of a land-based radio location service (a vehicle-location system using radio technology). 

PMR network categories

Technology used

Type of use
Traditional
trunked radio networks
Digital:

digital mobile radio systems for business users

Private


2RP (radio networks for private use)


trunked radio networks

for private use
for private use

Shared


2RC (joint relay networks)


trunked radio networks for shared use
for shared use

d. Digital mobile radio systems for business users


Digital mobile radio systems for business users are the latest generation of PMR networks, in particular for trunked radio networks, which currently rely on analogue technology.


In 1997, a call for comments and a call for tenders were released on the introduction of digital mobile radio systems for business users in France. The call for tenders is covered by article L. 36-7 (indent 1) of the Code, which charges ART with granting licences for independent networks. (Similarly, ART is responsible for allocating frequency resources to operators and users.) In preparation for the introduction of digital mobile radio systems for business users in France, ART intended to issue authorizations for independent radio networks established and operated for fleets of users organized as CUGs, as described in the Code.


These networks have been authorized in the UK, where two licences operating in accordance with the TETRA European standard have been issued. In France, the forthcoming introduction of such networks, which offer the advantages of digital technology, particularly for data transmission, represents an excellent opportunity for users, operators, and providers.


In preparation for this introduction, ART consulted the sector's players through a call for comments. For this, it left users free to choose between the TETRA and TETRAPOL standards
.


ART's deliberations on this question were linked to a authorization request filed by Régiocom, which wanted to develop a TETRA network. At the same time, following a call for tenders for the creation and operation of independent land-based radio location networks (published in the Official Journal of 13 November 1993), TETRA was selected as the standard on which the RATP was to develop its radio location systems.


The call for comments released in 1997 attracted 29 responses.
 A summary recapitulating the five key themes of the consultation was made public. Those themes were:

· the opportunity offered by the introduction in France of digital mobile radio systems for business users;

· frequency resources;

· standards (the operating candidates were free to choose between TETRA and TETRAPOL);

· regulatory conditions for allocating authorizations;

· taxes and fees.


Contributors laid particular emphasis on the choice of frequencies, and expressed an interest in having a provisional timetable for allocations.


After the consultation exercise had confirmed the principle, ART issued a call for tenders in its decision of 2 July 1997
. Three bids were received: from Aéroports de Paris (ADP) in association with Régiocom; from the RATP; and from Régiocom. S3RP informed ART that it had decided not to enter an application. Similarly, France Télécom Mobiles explained why its subsidiary SOGERA, a player on the trunked network markets, had not submitted an application.


Since the candidates envisaged the possibility of signing partnership agreements, ART has examined their applications and will release its decision shortly.

e. Terrestrial stations for SNG


The holders of the 16 authorizations issued in 1997 have been granted the right to install stations for temporary events. All the authorized companies work exclusively in television production and come from a wide range of countries: France (3), Germany (4), the UK (4), Belgium (2), Netherlands (1), Denmark (1) and Spain (1). Coverage of major sporting events was the main reason for applications. The Tour de France cycle race was one of the most popular, attracting several applications from German and Danish companies in 1997.

f. Independent satellite communications networks


VSAT-type independent satellite telecommunications networks are considered as networks authorized under article L. 33-2 of the Posts and Telecommunications Code. Based on this article, ART is required not only to enforce the general conditions governing independent networks (essential requirements, network security and integrity, etc.), but also to analyse France’s international commitments (access to the capacity of satellite operators through public network operators, positioning vis à vis other European countries with regard to the multilateral agreement on VSAT network authorizations for Germany, the Netherlands and the UK).


ART examines authorization applications on the basis of a schedule of conditions containing the following criteria:

· type of service;

· detailed information on the nature of the CUGs;

· network architecture with, if applicable, connection points to a public network;

· agreement on operating master stations: this type of agreement is to concluded with the space-industry operator and should cover technical characteristics and operating procedures;

· creation of monitoring and management tools covering essential requirements —notably in terms of equipment — vis-à-vis the relevant ETSI standards.

VSAT networks authorized by ART decisions in 1997

Holder
Offices registered at
Authorization reference

La Cinquième, télévision du savoir
Issy les Moulineaux (92)


Decision No. 97-23 of 27/02/97



INRIA
Sophia-Antipolis (06)
Decision No. 97-51 of 13/03/97

Spaceline Communications
Düsseldorf (Germany)
Decision No. 97-62 of 19/03/97

Cegetel Entreprises
Paris (75)
Decision No. 97-118 of 30/04/97

Reuters France GIE
Paris (75)
Decision No. 97-133 of 4/06/97

Belgacom Téléport SA
Roubaix (59)
Decision No. 97-293 of 17/09/97

Unesco
Paris (75)
Decision No. 97-117 of 29/10/97

3. The outlook


ART's activities in the field of independent networks are based on two core strategies: firstly, to broaden the definition of the independent network concept; and secondly, to support the development of certain network categories.


A clearer definition must be given for independent networks. Some regional and even national networks with a large number of customers that are either legally separate or still connected at many points to France Télécom's public network, were able to obtain authorization as independent networks at the beginning of the 1990s. This raises the question of where the boundary lies between independent and public networks.


A number of these networks, particularly the independent wireline networks, will be carefully assessed to establish the exact criteria for an independent network.


In addition, ART will support the development of certain types of network. Thus, the opening of the new frequency band (26GHz) should meet the needs of operators of independent radio relay networks. As regards PMR networks, ART intends to pursue its efforts to improve management, while helping to conclude the debate on digital mobile radio systems for business users. 


The Soccer World Cup should provide an opportunity for the deployment of a number of temporary networks. 


In addition, ART will conduct an analysis of fees to take better account of the technologies used and to establish international comparisons.

C. ART's activities with regard to networks governed by article L 33-3

1.Short Range Business Radio (SRBR)


SRBR systems are facilities that do not use an individual frequency assignment. These constitute a category in article L. 33-3 (indent 5) of the Posts and Telecommunications Code. 


SRBR systems, which include portable equipment (e.g. walkie-talkies) enabling short-range low-power (500MW max.) communications, constitute an industry response to users with straightforward requirements. In addition, this type of equipment expands the PMR network offer by targeting semi-professional users, particularly in the leisure sector.


SRBR systems have been introduced in the UK, where 50,000 terminals were sold in the space of a year under an individual licensing regime. As these terminals did not come to market in France until September 1997, the total number of terminals sold to date is estimated at around 20,000.


This type of equipment offers a relatively inexpensive and user-friendly product to customers who are relatively unfamiliar with radiocommunications. As such, it should meet with some success. If 50,000 terminals are sold each year, this new market could represent sales of FF100 million. ART is encouraging its development by cutting formalities to a minimum, provided the equipment is not subject to fees or an individual licence.


ART defined the conditions for use in its decision of 21 May 1997.


The technical rule applied by ART when assessing the conformity of SPR equipment (SP/ART/ST/NRT/01) was published in the Official Journal of 11 October 1997. Along with the order of 3 October 1997, this rule serves as the basis for the certificates of conformity issued by ART pursuant to article L. 34-9 of the Code.


On 21 May 1997
, pending pan-European harmonization, ART allocated three national frequencies in the 446.9 MHz - 447 MHz sub-band for the operation of SRBR equipment. This means that the hundred or so networks functioning on these channels will have to be cleared.


Discussions on establishing a single band for Europe continue: the 446 MHz - 446.1 MHz sub-band has already been identified by the European Conference of Postal and Telecommunications Administrations (CEPT). However, this decision has not yet been validated in France, because it would require the reorganization of the 10 channels concerned.


Alongside the ongoing talks aimed at defining a standardized band, the European states are considering the adoption of a common regime for licences and fees. This would be based on the French model, which gives the user considerable flexibility. The opening of a standardized 100 kHz band would mean another step forward in the development of the SRBR offer.

2. Radio local area networks (RLAN)


RLANs come under the heading of installations that do not use an individual frequency assignment and should therefore be authorized, like SRBR equipment, on the basis of article L. 33-3 of the Code. However, the operation of this type of network is subject to prior authorization because of the frequency band used. SRBR equipment operates on the 2.4 GHz band allocated to the armed forces, which have restricted the use of the standardized European band (2400 MHz – 2483.5 MHz) to the 2446.5 MHz – 2483.5 MHz sub-band. They have also imposed a number of geographical restrictions, mostly involving rural zones. However, their opinion is not necessary for urban areas of 50,000 inhabitants or more, and special provisions apply to Paris, Lyons and Marseilles.


The table lists the authorizations issued for local wireless networks with details of the armed forces' (AF) position.


January 97
February97
March 97
April 97

Applications for authorizations received
14
53
79
18

authorizations issued directly without consultation with AF
10
44
60
7

Request for AF opinion
4
8
19
4

AF agreement
2
0
5
8

AF refusal
1
0
0
0

Pending response from AF
1
9
23
19

May 97
June 97
July 97
August 97
Sept. 97
Oct. 97
Nov. 97
Dec. 97
Total

end-97

21
19
26
24
11
22
26
25
338

17
8
14
11
6
16
15
18
226

4
11
12
13
5
6
11
7
104

10
12
21
0
9
6
9
20
102

0
0
0
0
0
0
0
0
1

13
12
3
16
12
12
14
1
1


Although the armed forces issued fewer refusals in 1997, the time taken to issue a response has seriously hindered the processing of RLAN authorizations. In France, this type of authorization does not benefit from standardized European provisions, and this affects professionals, potential users and providers alike.


Talks between the bodies responsible for allocating these frequencies (ART and the armed forces) should lead to a better understanding of the economic constraints. This in turn should eventually make it possible to ease the authorization process for 2.4GHz RLANs through a general licence. This type of mechanism would also be applied to high performance radio local area (Hiperlan) networks, which will be authorized in the 5.15 GHz – 5.25 GHz band in 1998. However, at this stage, the armed forces have ruled out the possibility of a fast-track review of conditions for using the 2400 MHz – 2483.5 MHz band, which has been set aside in Europe for RLANs.

3. Amateur radio


In 1997, France had a total of 19,200 licensed amateur radio operators, who pay a utilization tax of FF300 per year. Since amateur radio equipment does not use individually assigned frequencies, there are no restrictions on installing it.


Such installations consist of radio stations for amateur services, as defined in the radiocommunications regulations. Their objectives are personal education, intercommunications and technical studies performed by duly authorized persons who have a purely personal and non-financial interest in radio techniques.


Talks were conducted for two years with amateur radio associations and culminated in the definition of a mechanism that received broad approval. On this basis, ART has drawn up a new regulatory framework that includes some major simplifications, such as the removal of the annual licence and preliminary administrative investigation.


This new framework was translated into three decisions taken by ART on 17 December 1997:

· a decision to allocate frequency bands to amateur radio;

· a decision fixing the conditions for use of amateur radio installations as well as for issuance of certificates and call signs for amateur radio operators;

· a decision on the syllabus for amateur radio examination certificates.


The last two decisions were submitted to the telecommunications minister for approval. 


This new regulation introduces the two levels of certification for amateur radio operators provided for in CEPT recommendation T/R 61-02. In addition, it creates a new class of amateur radio operator, the "novice". ART has also applied the reciprocity rules included in CEPT recommendation T/R 61-01 regarding the two European-level classes. These provisions enable French amateur operators to use their installations for up to three months in other European countries that implement the same provisions. ART has expanded the 160 metre frequency band for radio amateurs by 20kHz and has increased the authorized broadcasting power. In addition, ART has taken into account the requests by not-for-profit associations to replace the current examination structures with three independent, complementary modules.

Chapter 2. Allocation of frequency and numbering resources


The management and allocation of frequency resources is one of ART's main technical responsibilities. To foster effective competition in the telecommunications sector, mechanisms and rules must be put in place to provide all operators with access to these vital resources in conditions that are transparent and fair.

2.1. Frequency management


ART is charged with allocating frequencies to operators and users in an objective, transparent and non-discriminatory manner
. To this end, it manages the frequency bands that were under the responsibility of the minister in charge of telecommunications until 31 December 1996. 


Article 16 of the Act of 26 July 1996 divides responsibilities for allocating frequencies for radio and television stations between ART and the broadcasting authority, the Conseil Supérieur de l'Audiovisuel (CSA). ART is responsible for allocating frequencies for sound and television transmissions. This covers the frequencies that stations use for radio links (e.g. between a television studio and a local transmitter) with the exception of frequencies for public broadcasting. The CSA was in charge of allocating transmission frequencies until 31 December 1996. It is still responsible for allocating frequencies for radio or television broadcasting, in other words the frequencies used by radio and TV stations to broadcast programmes to the public.


By virtue of these responsibilities, ART has been registered as an organization authorized to allocate frequencies in the national frequency allocation table. Appended to the prime minister's order of 24 December 1996
, the allocation table divides responsibilities for the frequency spectrum among 11 allocating authorities and administrations including ART, the CSA (responsible for broadcasting frequencies), the ministry of defence and the ministry of the interior. Under the new national institutional framework for frequency management, set up on 1 January 1997, the national frequency agency (ANFR) is responsible for distributing frequency bands to the allocating bodies. ART is a member of the ANFR's board of directors and participates in the work of the consultative committees established by the ANFR. These committees are active in different areas such as the national frequency plan and the preparation of France's position for negotiating with international frequency organizations like the International Telecommunication Union (ITU) and the European Conference of Postal and Telecommunications Administrations (CEPT).


ART was a member of the French delegation that participated in the proceedings of the World Radiocommunications Conference (WRC), held from 27 October to 21 November 1997. As an organization charged with allocating frequencies, ART was duty-bound to take part in the WRC to represent the interests of the frequency users under its aegis. For Europe, and especially for France, the main issue at the conference was the possibility for new players to offer broadband fixed services using non-geostationary satellites. In 1995, the WRC had granted de facto exclusive rights on frequency bands for this type of service to the US-developed Télédésic system. The conference reexamined this situation in 1997.


The development of these satellite systems will make it possible to send and receive data from any point on the globe without having to rely on land-based infrastructures. For this reason, the issue is of particular interest to developing countries, which played a key role in concluding an agreement to open up these services to new operators.


During the 1997 conference, European countries were successful in securing a compromise on the opening up of the frequency bands required to supply this type of service. France in particular, which put forward the adopted proposals, was able to strengthen its position. It is present on this segment through the Skybridge system developed chiefly by Alcatel. ART helped prepare and defend the French position during these negotiations, particularly regarding this issue, which is of great importance to France.


The 1997 WRC also set the agenda for the next conference, which will be held in 1999. One of the main items is the global allocation of frequency bands with a view to introducing the third generation of mobile communications (known as IMT 2000 at the global level and UMTS at the European level).


In 1997, ART's activities in terms of allocating frequencies to operators and users consisted in pursuing the work of the DGPT and adapting it to the new legal framework, on the one hand, and introducing new projects, on the other hand. On the first point, ART drew up a master plan for the use of fixed-service frequency bands. This plan was presented to the consultative commission on radiocommunications in November 1997. Also, ART prepared a system for coordinating the sharing of transmission frequencies for radio relay systems and satellite systems. On the second point, ART took over the CSA' responsibilities for managing sound and television transmission frequencies: in October, at the consultative commission on radiocommunications' first meeting of 1997, ART presented a general plan for the allocation of sound and television transmission frequencies (frequencies used for infrastructure-related audiovisual links and for temporary reporting links). 


In 1997, ART's activities in the field of frequency management led to some ten decisions, including several allocations:

· to telecommunications operators: France Télécom Mobiles was allocated two channels in the 23 GHz band (radio relay systems), Société Réunionnaise du Radiotéléphone was allocated additional frequencies in the GSM 900 band, and DECT frequencies were allocated to Cegetel Entreprises (for the La Défense business district).

· to temporary users (for technical pilot tests): DECT frequencies were allocated to France Télécom and TRT, frequencies in the 10 GHz band were allocated to France Télécom for wireless local loop experiments, GSM 900 frequencies were allocated to Bouygues Télécom to validate an HCM (Harmonized Calculations Method) tool, Motorola was allocated frequencies in the 2 GHz band for UMTS experiments, and frequencies in the 900MHz band were allocated to France Télécom Mobiles in Guadeloupe (for CDMA experiments).


ART adopted a decision setting the technical and operating conditions for transmission links for broadcast radio programmes, in other words infrastructure links between studios and transmitters for local radios. It also adopted the first individual frequency allocation decisions for local radios and for Télédiffusion de France in cases involving national broadcasters such as Radio France. Moreover, ART worked with representatives from the industry to establish procedures for allocating frequencies for sound or video reporting links, particularly for applications using cordless microphones.

2.2. Management of the national numbering plan

A. The legislative framework


The Act of 26 July 1996 charged ART with establishing and controlling the national numbering plan and with allocating numbering resources.


The Code states that ART will set up and manage the national numbering plan in such a way as to ensure equal and simple access to the various networks and services.


ART is also charged with allocating prefixes, numbers and numbering ranges to operators in an objective, transparent and non-discriminatory way. The operators pay a fee, set by a State Council decree and by an order
, which covers the cost of managing the numbering plan and monitoring its use. 


The conditions under which these numbering resources may be used are fixed on a case-by-case basis, either in the operator's schedule of conditions or in the decision transmitted to the operator by ART.


The Act also defines the conditions for using allocated resources: they may not be protected by industrial or intellectual property rights and may only be transferred with the prior consent of ART, which is charged with ensuring the proper use of allocated numbers. 


Since its foundation, ART has implemented the national numbering plan, which introduced a ten-digit numbering system in October 1996. An important offshoot of this system is the principle of long-distance carrier selection using a single digit or a four-digit prefix. 


ART establishes the operating rules for this national numbering plan and allocates the resources required to ensure fair competition.

B. The scope of ART's decisions


In 1997, ART drew up management rules for the national numbering plan. During the course of the year, it took more than 50 decisions on numbering, including:

· general decisions on procedures for eliminating eight-digit numbering
, on opening up the 0860 numbering range for certain Internet access services
, on procedures for allocating selection prefixes for carrier networks
, etc;

· decisions on managing numbering resources: confirmation of the allocation to France Télécom of numbering resources used prior to 1 January 1997
, reservation of short numbers (3639) for Télécom Développement
, allocation of geographical numbers to Belgacom Téléport
, etc.


ART's activities are closely linked to the national, European and international context. At the EU and international levels, ART played an active part in the different technical and regulatory committees and groups dealing with issues involving numbering (ECTRA, ENF, ETSI, UIT-T, etc.
). At the start of the year, it made a key contribution through the SGCI
 to drawing up the French response to the European Commission's Green Paper entitled "On a numbering policy for telecommunications services in Europe". It was also active in the follow-up stage, notably during discussions on the draft directive to amend the clauses covering carrier network selection and number portability in directive 97/33/CE on interconnection.

C. Carrier selection and number portability


These two mechanisms are key to developing competition, which will initially affect the long-distance communication market. For this reason, a mechanism was needed to allow subscribers to choose between long-distance operators. Although the local communications (local loop) market has also been open to competition since 1 January 1998, it will take longer for new operators to establish themselves, because of the costs and time scales involved in deploying their networks. Consequently, a system has been set up to enable subscribers to change operators while keeping the same number.

1. Long-distance carrier selection


The mechanism for selecting a long-distance carrier enables subscribers to choose which network routes their "long-distance" calls (i.e. national and international) without changing local loop operator. Two solutions, which are not mutually exclusive, are possible: 

· a system whereby the subscriber can choose a carrier network for each call (call-by-call selection);

· a system that routes all subscriber's long-distance calls to the carrier of their choice. In this way, customers do not have to select an operator each time they place a call (carrier preselection).


Carrier selection has a vital role to play in opening up this segment of the market to competition because it enables new long-distance carriers to offer services to customers that are not connected directly to their network.


During discussions held at the European level to prepare the draft directive amending directive 97/33/CE, the Council of Ministers adopted a common position providing for the introduction of a preselection mechanism by 1 January 2000 at the latest. In the interim, the Member States have taken measures to establish "call-by-call" selection mechanisms that operate on the basis of the numbering plan in force in each country. 


Thus, carrier selection will be introduced to France in two stages. This is consistent with the principles announced in October 1996 by the minister in charge of telecommunications to take account of the numbering plan that introduced the ten-digit system:

· On 1 January 1998, two "call-by-call" carrier selection mechanisms were put in place:


Customers can now indicate which network they wish to use for each long-distance call:

-either by dialling a digit (known as the "E" digit) instead of the zero as the first digit of the number. This "E" digit corresponds to the long-distance operator the customer has chosen.

-or by dialling a four-digit "16XY" prefix to select an operator and then by dialling the ten-digit number of the person being called.


The same procedure applies to international calls: instead of dialling the 00 prefix followed by the country code and then the correspondent's number, the subscriber replaces the first of the two zeros by the "E" digit to indicate which operator has been chosen (for example, to call London: E0 44 171 XXX). Alternatively, the four-digit prefix can be dialled before the 00 international prefix (e.g. 16XY 00 44 171 XXX).


The need for two mechanisms with the same function arose because the "E" digit option offers only seven values (see part 2, chapter 1).

· Preselection will be introduced at 1 January 2000:


Subscribers will be able to tell their local operator which long-distance network they have selected. All long-distance calls will be routed to this network, unless the subscriber expressly indicates otherwise by means of the "call-by-call" selection mechanism, which will still be available.


The preselection mechanism is the simplest option for the customer. It is also the most effective in terms of opening up the market. Introducing this mechanism simultaneously throughout the EU was one of the major issues during discussions on the draft directive.


Following the introduction of the "E" digit carrier selection mechanism, it is now impossible to dial an eight-digit number within the numbering zone. The eight-digit numbering system had been maintained temporarily after 18 October 1996 (when the new numbering plan was introduced) to enable credit card terminals and remote surveillance equipment to be updated. This operation began in February 1997 and was concluded on schedule on 21 November 1997.


A number of old "first-generation" switches
 on the France Télécom network could not be modified to accept interconnection. Subscribers connected via these switches have therefore been unable to select a long distance carrier in the same way as on the rest of the network, i.e. by dialling a single-digit selection prefix.


The technical limitations of the switches concerned were taken into account in the interconnection catalogue approved by ART. Around 1.8 million lines are affected, or 5.6% of subscribers. In the Ile-de-France region, 395,000 lines are affected, or 6.4% of subscribers. The switches are due to be replaced by the year 2000 under France Télécom's investment schedule.


ART has organized a transitional technical solution to resolve this temporary situation. Thus, calls will be routed in two phases: first subscribers dial a short four-digit "36PQ or "30PQ" format number, which connects them to a recorded message from the relevant operator. They then dial their correspondent's ten-digit number.


For example, the short number 3639 was reserved for Cegetel by ART's decision of 8 October 1997. Thus, subscribers wishing to call 01 40 47 70 01 using Cegetel:

· dial 71 40 47 70 01, if connected via a modern switch;

· dial 3639, followed by 01 40 47 70 01 after the operator's message, if connected via a first-generation switch. 

2. Number portability


Number portability is one of the essential technical mechanisms for introducing competition to the local loop. It enables subscribers to keep their numbers if they change local loop operator (i.e. the operator to which they subscribe and which installed the line) or move to another area. The conditions under which people can call the subscriber are not affected.


The Act of 26 July 1996 sets out two stages for introducing portability
:

· Since 1 January 1998, users have been able to change their local loop operator while keeping their telephone number, provided they do not move to another area. For the moment, not many users have taken this option because in most cases France Télécom remains the only local loop operator. However, the situation should change with the arrival of new operators on this segment of the market. This type of "operator" portability applies only to numbers associated with a geographical location (i.e. beginning with 01, 02, 03, 04 or 05), and is an important factor in introducing competition to the local loop — numerous studies have shown that consumers are unwilling to change operators if this means having to change numbers.

· From 1 January 2001, users may obtain a non-geographical number (i.e. not starting with 01, 02, 03, 04 or 05) from their operator that will enable them to change operator or geographical location without changing their number. However, this technical option can only be implemented if effective competition exists on the local loop market at this date. 

· 
The procedures for introducing "operator" portability were the subject of complex discussions on technical and financial issues between ART and the various operators and manufacturers. A satisfactory solution in terms of capacity and service quality was defined and approved as part of the addenda to France Télécom's interconnection catalogue
.


Further talks are being held in order to:

· define solutions for the general portability service at 1 January 2001, since the mechanism in place since 1 January 1998 is not ideal for managing geographical portability;

· implement "operator" portability for toll-free numbers (beginning with 0800).

D. Consultative committee on numbering


The regulator pursues its numbering activities in connection with discussions at the community and international level. All players in the sector provide input on these activities through their involvement in the consultative committee on numbering.


The committee is an informal discussion group. Chaired by ART, it serves as a forum for all sector participants affected by numbering issues: operators, service providers, manufacturers, users, etc. The group was set up by the DGPT following a consultation exercise held in 1993 to prepare for the new numbering plan introduced on 18 October 1996. Naturally, it continued its activities beyond that date and has become the main forum for preparing ART's numbering policy.


The committee held six plenary sessions in 1997. In addition, its sub-committees met to discuss specific issues such as:

· organization of the exchange of information on number management in situations where more than one operator exists;

· portability;

· rationalization of management for non-geographical numbers (numbers beginning with 08) and short, four-digit numbers (numbers beginning with 3);

· carrier selection.

E. Management rules for the national numbering plan


These rules clarify the provisions of article L.34-10 of the Code and are designed to inform market participants of the way in which ART will apply the different texts and principles when allocating the various number categories.


Prior to the adoption of the Telecommunications Act of 26 July 1996, the initial work on these management rules was conducted in 1995 and 1996 by the working groups of the consultative committee on numbering, overseen by the DGPT. The committee continued its work in 1997, keeping participants regularly updated. In addition, it consulted participants and invited them to contribute to revised versions of the document.


The Act gives ART full responsibility in the field of numbering, which has an important bearing on:

· the consumer, the end-user of the numbers;

· telecommunications operators, which need this limited resource to develop services and traffic;

· manufacturers, which have to design and produce equipment and software.


For this reason, ART is committed to providing participants with the clarity and transparency needed to improve the use of numbering resources. The consultation process has also made it possible to involve all players in the introduction of mechanisms that are often complex.


Based on this philosophy, the management rules adopted by ART define the actual procedures for reservation, allocation, control, abrogation, publication, etc. These give substance to the provisions of the Act, thereby establishing the framework for examining numbering applications.


To foster development and innovation in telecommunications services, the management rules set out terms for equal access for all operators to:

· short four-digit numbers beginning with 36 or 32;

· short four-digit numbers beginning with 30 or 31;

· non-geographical numbers beginning with 08.


These rules were applied ahead of schedule in 1997 and were approved by ART's executive board on 3 February 1998
, following talks with the consultative commission for telecommunications networks and services; they will be adapted to reflect changing needs and the experience acquired in 1998.


To supplement the rules, decisions on numbering plan management will establish the conditions for introducing new instalments of the plan
.

F. Forthcoming work


In terms of numbering, the broad-based talks initiated in 1997 have enabled ART to define three core strategies for 1998:

· While not a legal obligation, the principle of introducing a portability mechanism for toll-free numbers (i.e. numbers starting with 0800) met with broad approval. A complex system operating through a central database with information on all 0800 numbers will be required to achieve this. As a result of the work begun in 1997 by ART, in conjunction with operators, a mechanism should be implemented in the second half of 1998. 

· Studies on the implementation of a geographical portability service at 1 January 2001 were begun in 1998, as provided for by the Act.

· The process of rationalizing the management of non-geographical numbers (numbers beginning with 08), initiated in 1997 by the consultative committee on numbering, will continue in 1998. The aim is to organize the allocation of certain categories of number according to the type and cost of the service offered. This will make the market more transparent for users and service providers.

For example, numbers beginning with 080B, 081B and 082B may be reserved for services whose cost is shared between the caller and the person called. These include toll-free numbers, such as the Numéro Vert and the Numéro Indigo etc., where the cost to the caller is low. By grouping all these services into number categories, it will be possible for callers to identify them as low-cost numbers.

Chapter 3. Interconnection


Interconnection — the linking of different telecommunications networks — facilitates communications between all users. It is one of the key technical preconditions for competition on the long-distance communications market. To route their customers' calls over the full distance, new operators must interconnect their long-distance networks with the local section of the France Télécom network.


For example, a subscriber in Lyons is calling someone in Marseilles over the network of a new long-distance operator. His call is first routed through the France Télécom network from his telephone to the nearest physical interconnection point linking the two networks. The new operator then takes the call from Lyons to Marseilles. Finally, France Télécom routes it from the Marseilles physical interconnection point to the telephone of the person being called. Interconnection makes it possible to route calls between all users.

Interconnection: example of a call from Lyons to Marseilles





At the legal level the Telecommunications Act states that interconnection covers two categories of service
:


"reciprocal services provided by two public network operators in order to allow all users to communicate freely amongst themselves, regardless of the networks to which they are connected or the services they use."


"the network access services provided for the same reason by a public network operator to a public telephone service provider".


However, the interconnection regime does not cover the network access services offered by a public network operator to suppliers of telecommunications services other than a public telephone service, or to suppliers of audiovisual communication services. These fall into the network access or special access regimes.

3.1. The regulatory framework


Regulation of interconnection is one of the key components of the framework for competition. The Telecommunications Act makes major provisions in this area, and is fleshed out by a supplementary decree on interconnection.

A. The Act sets out the rights and obligations of operators with regard to interconnection


The operators of networks open to the public must – in an objective, transparent and non-discriminatory way– accede to all reasonable requests for interconnection made by other public network operators and public telephone service providers.


Moreover, operators defined as having "significant market power"
 and designated as such by ART have further obligations in this domain: they must publish their offer, termed their "interconnection catalogue", which describes the main interconnection services provided, together with their price. This catalogue sets out the conditions for responding to the interconnection needs both of public operators and of public telephone service providers.


Lastly, the law states that these operators' interconnection prices must be "cost-oriented". The legal provisions on this point are set out in the decree on interconnection of 3 March 1997
. The law itself states simply that "interconnection charges will cover the effective use of the transmission and service provision network, and will reflect the corresponding costs".


Thus, according to the decree: "starting with the 1997 tariffs, and for as long as ART does not impose an alternative method, interconnection charges for a given year shall be based on the associated forecast average cost for the year in question. These will be calculated by ART, taking into account:

- the effectiveness of new investments made or planned by the operator with regard to the best industrially available technology;

- international references concerning tariffs and interconnection costs."


The decree states that ART will, after discussions in the interconnection committee (cf. part two, chapter 10) and after a public consultation process, define a method seeking greater long-term cost effectiveness than is achieved using the initial method. To do this it will compare technical-economic results and models based on the operator's accounts, and will retain the reference to international comparisons.

B. The Act gives ART a central role in interconnection regulation


The Act states that, after consulting with the competition authority (Conseil de la Concurrence), ART should draw up a list of operators it considers to have "significant market power". These operators will then be obliged to publish an interconnection catalogue. An operator is considered powerful if it holds more than a 25% share of a relevant market of the telecommunications sector concerned by the provisions of article L. 34-8 (II)
. When drawing up this list ART also takes into account the operator's turnover compared with the size of the market, its control of the means of end-user access, the availability of financial resources and its experience on this market
.


On 19 November 1997
 ART drew up a list of powerful operators, after first consulting the competition authority. France Télécom was the only name on this list for 1998.


ART is charged with approving the interconnection catalogue of these operators
. It can also request that interconnection agreements be modified if it considers this essential for guaranteeing a level playing field or the interoperability of services, and on condition that it seeks the opinion of the competition authority.


It was primarily to ensure the application of these provisions that the Act charged ART with defining "the provisions applicable to the technical and financial conditions governing interconnection".


Moreover, it can be asked to settle disputes "in the event of an interconnection refusal, a failure of commercial negotiation or a dispute over the conclusion or execution of an interconnection or telecommunications network access agreement"
. ART's decisions settling disputes can be challenged in the Paris Court of Appeal, but such appeals are not suspensive.


Because these are regulatory provisions, ART draws up — after consulting with the interconnection committee — the list of additional and advanced services and functions that should be included in the powerful operators' catalogue.


Moreover, it "can define the conditions for the reduction of interconnection tariffs over a period of years in order to encourage economic efficiency with regard to the international references for tariffs and interconnection costs".

Figure 7: Relevant markets


Article L. 36-7 (paragraph 7) states that ART will draw up an annual list of those operators considered to have significant market power in a relevant market of the telecommunications sector concerned by the provisions of L. 34-8 (II), namely the obligation to publish an interconnection catalogue.


In its decision of 19 November 1997 ART considered that the legal provisions called for the inclusion on this list of those operators "which are capable of significantly influencing the balance of the interconnection relationship between operators". The relevant market in this instance is therefore the interconnection market.


More generally, the notion of a relevant market was created by competition law to assess the market from the perspective of anticompetitive practices, and especially the abuse of a dominant position.


Thus, for a given company producing a given product or service, the relevant market concerns all goods or services offered by the company as well as those goods and services that are substitutable and geographically accessible to the company's customers.

This definition, which hinges on the concept of substitutability, is generally accepted. It has been adopted, at least in spirit, by EU case law.


The importance of the geographical component of the relevant market should also be stressed. Interchangeability of products can be jeopardized by transport costs if distances are too great. This is why US case law considers this component to be a decisive factor in defining a related market.


In the context of the European liberalization of telecommunications, the notion of the relevant market is therefore essential in defining fair competition. The various regulatory boards (independent authorities in charge of regulation and competition, and the European Commission) need a set of common criteria for defining relevant markets so that they all interpret anticompetitive practice in the same way.


This is why ART has set out to try to define relevant markets, taking particular account of the established benefits of EU law and the practices of the competition authority.

3.2. Opinion of 21 February 1997 on the draft decree on interconnection


On 21 February 1997 ART issued an opinion on the draft decree on interconnection that had been submitted to it by the government
. After an in-depth consultation process involving the leading operators, the relevant professional associations and the chairman of the economic expert group that submitted a report on this subject in 1996, ART issued a favorable opinion on the draft decree, on condition that the amendments it had proposed were taken into account. These primarily concerned:


detailing the provisions for leased lines;


strengthening the provisions for separate accounting and non-discrimination applying to designated operators with significant market power;


amending the proposed provisions on the reconfiguration of these operators' interconnection offers, especially with regard to the physical points on their networks where interconnection should be possible: in particular, ART confirmed the principle of access to these operators' local exchanges;


clarifying the methods it will use to evaluate the interconnection tariffs charged by the so-called powerful market operators: it confirmed that the initial method will evaluate interconnection tariffs on the basis of the projected costs of these operators, taking into account international benchmarks for interconnection costs.


The government applied the majority of these recommendations and the interconnection decree was published in the Official Journal of 4 March 1997.

3.3. Approval of the interconnection catalogue


In line with European Commission directive 96/19/EC of 13 March 1996 amending directive 90/388/EEC "with regard to the implementation of full competition in the telecommunications markets", the decree on interconnection required the operators to publish their interconnection catalogues before 1 July 1997.


However, to respond to the needs of the operators – newcomers as well as France Télécom – ART drew up a working programme that allowed a draft version of France Télécom's interconnection catalogue to be approved before this date. This draft catalogue listed most of the interconnection services concerned by the decree. After consulting the operators concerned, ART was then able to approve the key components of France Télécom's 1998 interconnection catalogue on 9 April 1997
.


Part I of the catalogue was then extended and completed by a decision of ART on 30 July 1997
, approving a number of additional items for 1998, including the interconnection offer for public telephone service providers.


The completed interconnection catalogue covers a wide range of telecommunications services. It includes most of the services and items set out in the decree of 3 March 1997
 along with the corresponding tariffs, namely:


the main switched traffic routing services;


additional and advanced services and functions;


a description of the physical interconnection points and the conditions governing access to these points by public network operators;


the conditions for establishing links to the interconnection points of a third operator and, if the latter wishes to provide this link, the technical and tariff conditions for the physical and logical access to France Télécom's interconnection points;


a description of the interconnection interfaces for public network operators;


leased line connection services; ART stressed that these must enable the operators of public networks to offer end-to-end digital leased line connections with data rates of 2-34 Mbit/s;


the conditions for implementing and charging for number portability;


the provisions governing the choice of carrier.


The method chosen by ART to evaluate interconnection tariffs is based on the initial method set out in the interconnection decree of 3 March 1997. Accordingly, ART examined the costs used by France Télécom as a basis for calculating its interconnection tariffs to ensure that these fairly reflected the principles set out in the decree. The decree required that:


"the costs applied must be relevant to the interconnection service provided";


"the costs applied must reflect efforts to increase long-term economic effectiveness; in other words, the costs used must take account of network renewal investment using the best industrially available technologies and seeking an optimum network size with the aim of maintaining the quality of service."


On the basis of these costs, ART was then able to establish the interconnection tariffs for the different catalogue services.

A. Examination of France Télécom's provisional cost structure 


ART examined the different categories of costs determined and submitted by France Télécom. These were taken from its accounts and various audits.


The costs charged against interconnection services are defined in the decree of 3 March 1997
:


general network costs, shared between the interconnection services and other services on the basis of their actual use of the general network;


costs specific to the interconnection services and allocated entirely to them (fully allocated costs);


common costs applicable to the activity of a telecommunications operator that are charged against both the interconnection services and other services.

1. General network costs


ART examined the provisional costs relating to the use of France Télécom's general network and noted that these costs were established:


on the basis of the general network costs for 1994, audited using the rules of applicability defined in October 1996 by the minister in charge of telecommunications after consultation with market participants;


on the basis of projected cost and volume trends for the period 1994‑1998.


This examination made it possible to reduce as far as possible the margin of uncertainty inherent in any cost allocation and projection exercise.

2. Costs specific to interconnection services


To determine the unit costs specific to interconnection services ART accepted France Télécom's forecasts for charges and volumes of interconnection traffic.

3. Relevant common costs


ART considered that the relevant common costs for 1998 were:


costs relative to the operator's head office expenses and operating structure;


common research and development costs, excluding general research, in accordance with article D. 99‑18;


costs corresponding to the mechanism for changing France Télécom's status with a view to opening the company's capital to outside investors. The sums are those listed in the company accounts;


the net cost to France Télécom of the cash adjustment payment to the government following the transfer of its pension-fund commitments: ART accepted the audit office's analysis and based its calculation on the total value of that payment minus the provisions set aside by the operator until 1996.


The relevant common costs are divided up among the other relevant costs (for the general network and specific interconnection services). This was done by applying a mark-up rate to the general network and specific interconnection costs. For 1998 ART set the mark-up at 7.72%.

4. Return on capital employed


By application of article D. 99‑22 of the Post and Telecommunications Code, the rate of return on capital employed (ROCE) must be fixed by ART. After commissioning a study from an independent consultancy and discussing the matter with France Télécom, ART set the ROCE at 11.75%.

B. Determination of interconnection service tariffs

1. Tariffs for switched traffic routing services


Two factors come into play in the transition from costs to tariffs: the ratio of capacity-based billings to time-based billings; and the different time-of-day tariffs applied when billing is by time.


The costs of the switch where the interconnection took place are divided up on the basis of the capacity used (annual tariff in francs per 2 Mbit/s access) and the actual volume of traffic (expressed in centimes per minute); on the basis of the studies done by France Télécom and the new operators, ART decided that in 1998 these costs would be billed 40% by capacity and 60% by traffic volume.


As regards time-of-day tariffs, ART decided that the approach suggested by France Télécom, i.e. applying the same time-of-day system for interconnection tariffs as it planned to apply to its retail tariffs as of October 1997, was acceptable for the first version of the catalogue.

2. Tariffs for other catalogue services

For interconnection link charges ART sought a solution comprising:


a fixed-price offer within a given radius around the France Télécom interconnection points;


and, beyond this radius, a cost-oriented tariff in proportion to the distance.


For colocation tariffs ART based its decision on a special auditor's report on France Télécom's tariff proposals.

3. Examination of the international benchmarks for tariffs and interconnection costs


Using a method developed in association with France Télécom and the other operators, ART compared the aforementioned tariffs with the available international references. This approach is limited because it uses the tariffs applied in each country in different regulatory contexts.


As these international yardsticks stand, ART did not consider it necessary to modify the level of the interconnection tariffs resulting from the analysis of France Télécom costs.

France Télécom's interconnection offer to operators

authorized by application of article L. 33-1 of the Post and Telecommunications Code


In centimes per minute
Average price for a new operator

Traffic terminating at a local exchange (serving around 30,000 subscribers)
6.09

Single transit from the "point of interconnection" (around 2 million subscribers)
12.80

Dual transit from the "point of interconnection" (access to the whole of France)
17.57

These average prices, expressed in centimes per minute, are calculated on the basis of:

1) invoicing consumption on a time basis (in centimes per minute), with a 65:35 split between peak and off-peak usage;

2) invoicing the 2 Mbit/s accesses used by the new operator (comparable to an annual subscription), on the basis of 1.8 million minutes per year per access.

European comparison of interconnection tariffs

(source: OVUM and the European Commission)

Interconnection charge per minute on the basis of a three-minute connection, as at 1 January 1998

Unit: ecu
Ecu exchange rate in 
Interconnection tariffs in the local currency.

Date on which prices

Member State
Local
Single transit
Dual transit (1)
September 1997
applied.

Other information.

United Kingdom


0.64
0.91
1.74
0.68
Price from Oct. 97 (GBP/100):

-local exchange = 0.434 / min

-single tandem = 0.618 / min

-double tandem ((200km) = 1.177 / min

Spain (2)


1.51 (3)
1.51
4.22
166
Price from April 97 (ESP):

-local: n/a

-metropolitan = 2.5 / min

-national = 7 / min

France


0.71
1.73
2.55
6.59
Price for 1 January 1998 (FRF/100):

-local exchange = 4.69 / min

-single tandem = 11.40 / min

-double tandem ((200km) = 16.77 / min. Fees with no "access deficit" or "universal service" contribution.

Germany (4)


1.00 (5)
1.71-2.16 (6)
2.61
1.97
Price at 1 January 1998 (DEM/100):

-urban = 1.97 / min

-Regio50 = 3.36 / min

-Regio200 = 4.25 / min

-national = 5.14 / min

Finland


1.81 (3)
1.81
4.20 (7)
5.88
Price since Sept 97 (FIM/100):

-local: n/a

-metropolitan = 20/call + 4/min

-national = 20/call + 13.8 to 18 / min

Denmark


0.98
1.82
2.22
7.49
Price since Sept 97 (DKK/100):

-local exchange = 4/call + 6/min

-single tandem=8/call + 11/min

-double tandem = 8/call + 14/min

Netherlands


2.00 (3)
2.00
2.52
2.21
Price since July 97 (NLG/100):

-local exchange: n/a

-metropolitan = 2.5/call+3.6/min

-national = 3.2/call + 4.5/min

Interconnection charge per minute on the basis of a three-minute connection, as at 1 January 1998

Unit: ecu
Ecu exchange rate in 
Interconnection tariffs in the local currency.

Date on which prices

Member State
Local
Single transit
Dual transit (1)
September 1997
applied.

Other information.

Sweden


1.68
2.15
2.98
8.51
Price since January 1997 (SEK/100):

-local exchange = 7/call + 12/min

-single segment=7/call+16/min

-double segment=7/call+23/min

Italy (*)


1.54 (8)
2.52

1,921
Tariffs for 1 January 1998 (ITL):

-local (as at 1/9/98) = 29.6/min

-metropolitan = 48.4 / min

-national: n/a

Belgium (*)


2.78 (3)
2.78
3.62
40
Tariffs for 1 January 1998 (BEF):

-local: n/a

-regional=0.354/call+0.996/min

-national=0.460/call+1.294/min

Austria (*)


7.61 (3)
7.61
8.41
13.79
Tariffs from 1 January 1998 (ATS/100):

-local: n/a

-regional=1.05 / min

-national=1.16 / min

(*) Initial tariffs proposed by the operator but not yet approved by the national regulatory authority.

(1) The price of dual transit includes a distance factor for connections extending beyond 200 kilometres.

(2) In Spain, until full liberalization on 1 December 1998 (in accordance with the exception granted by directive 96/19/EC), this offer is only valid for a small number of approved operators.

(3) In Spain, Finland, the Netherlands, Belgium and Austria the lowest interconnection fee is for interconnection to a local exchange or tandem exchange. The "local" price is therefore the same as the "single transit" price.

(4) Interconnection tariffs in Germany were not available as at 1 September 1997 and were not taken into account in the calculation of the tariff brackets showing "best current practice". The four price zones in Germany, which are defined on the basis of distance, do not coincide perfectly with the three bands of the table which are defined on the basis of technical considerations.

(5) In Germany the local tariff is generally identical to the so-called "city zone" tariff (which also applies to the larger towns) although this can sometimes include a single transit interconnection.

(6) In Germany the single transit segment or the metropolitan zone are covered by two regional zones: Regio50 =  Ecu 1.71/100 per minute and Regio200 = Ecu 2.16/100 per minute (Regio200 may sometimes include a dual transit interconnection).

(7) The price bracket is 3.48 – 4.20 depending on actual traffic.

(8) In Italy the local tariffs will not be available before 1 September 1998.

In Greece, Ireland, Luxembourg, Portugal and Spain the telecommunications bodies have not yet published their interconnection prices, by virtue of the exception granted by directive 96/19/EC.

3.4. Definition of the local calling area


On 17 October 1997
 ART set out the conditions governing the local call sorting mechanism. Provided for in France Télécom's interconnection catalogue, this mechanism is intended to facilitate the implementation of carrier selection as of 1 January 1998. It allows consumers to choose an operator other than the operator of their local loop for their long-distance and international calls.


The local calling area determines the limit beyond which calls are no longer considered local and will be routed by the long-distance operator selected by the subscriber


ART decided that the local calling area will be the département — the administrative region known to all French citizens. It therefore appeared to ART that this was the simplest and most easily identifiable geographic zone for subscribers.


Thus, a subscriber calling a correspondent within the same département is considered to be making a local call, which is then routed by the local loop operator (usually France Télécom). If the subscriber calls a correspondent residing in another département then the call is considered long-distance and can be routed by the subscriber's preferred long-distance operator from the point at which this operator is connected to the France Télécom network.


There are, however, two exceptions to this rule: Paris and its three neighbouring départements are considered a single local area; and the two départements on the island of Corsica are considered to be a single local area.

3.5. Perspectives for interconnection


ART has launched a working programme that naturally extends the work it carried out in 1997. The primary aim is to develop a new method for evaluating interconnection tariffs that should make it possible to bring then closer into line with costs. ART will also seek to extend its analysis and monitoring of the interconnection market and foster the development of the services and functions available at the interconnection interface.
.


ART has defined five priorities in this area for the coming years:


Allow the France Télécom interconnection catalogue to be updated as of 1999. The catalogue has to be regularly amended and approved by ART; an annual revision of the offer appears necessary for a few years after the French market is opened up to competition, and this is provided for in the France Télécom licence. This provision will remain until the so-called "long-run average incremental cost" method is applied, and possibly thereafter. Catalogue updates in future years will concentrate on:

-adapting and increasing the number of services contained in the catalogue, especially additional and advanced services, according to how needs develop;

-defining and implementing principles of segregated accounts, and adapting and developing the method of associated projected average costs;

-setting up, as soon as possible, a new method for determining interconnection tariffs, the long-run average incremental cost method. Based on a comparison of the results of technical-economic models and models developed from the operator's accounts, this new method was suggested by the economic expert group on interconnection and recommended by the European Commission in October 1997 (cf. figure 8).


Devise a method making it possible to draw international comparisons on an objective basis. To this end ART will examine the work done by the European Commission, which has already published a recommendation on this subject, and will then publish the results of its analysis.


Analyze the problems of consistency between retail and interconnection tariffs by way of scissor-effect tests and predation tests (cf. part II, chapter 6).


Monitor and examine the interconnection agreements signed in 1998 from the point of view of article D. 99-10 which states that "the tariff conditions of the interconnection agreements shall respect the principles of objectivity, transparency and non-discrimination".


Define, in conjunction with all market participants, a new interconnection interface in line with the standards set out by the European operator members of ETSI.


In the longer term, a change in the competitive environment could lead ART to review its regulatory policy on interconnection tariffs. The authority could become more flexible in determining interconnection tariffs for powerful operators on the most fiercely-competitive markets.

Figure 8: Long-run average incremental cost


The aim of the long-run average incremental cost method is to allocate direct operating and network-development costs arising from interconnection by evaluating them on the basis of the best industrially-available technology and the optimal sizing of network equipment. This forward-looking cost base should therefore encourage innovation and the modernization of the historical operator's networks.


The method is based on two different but complementary approaches:


- an approach based on the operator's accounts,


- a technical-economic model for network construction and operation.


Combining these two approaches should make for a better understanding of the formation of network costs and their relationship with the various interconnection services.

3.6. International interconnection and the accounting rates system


At the international level, call routing requires additional interconnection mechanisms and agreements between the different national operators. This is the purpose of the accounting rates system, which enables operators to organize the apportionment of the income generated by international calls (cf. Figure 9). This mechanism was established by the ITU for a very different regulatory environment than the one that prevails today. Previously, the routing of international calls often stemmed from cooperation agreements between the different national operators enjoying a monopoly in their own countries.


In this context, the payment of a proportional rate was fair compensation for an administration allowing a call to terminate on its network; the effects of this charge-apportionment system remained limited because the relative balance between incoming and outgoing traffic tended to offset any financial impact.


This system has since been challenged by three developments:


The development of new services such as call-back or card payment systems, which tend to exacerbate the imbalance between incoming and outgoing traffic. For example, twice as much traffic leaves the United States as enters it.


Increasing use of alternative means of payment with the aim of bypassing the accounting rates system. One example of this kind of practice is "palming off", which consists in routing traffic to a given country via an intermediate operator without the knowledge of the operator who terminates the call on its national network. Another way in which operators can sidestep the accounting rates system is by using international leased lines or Internet telephony.


The imbalances arising out of the different degrees of openness to competition from one country to the next. This development could well lead to significant distortions in the way international traffic is routed, especially when an operator enjoying a legal or de facto monopoly develops its activity on a deregulated market. Such an operator may try to benefit its own subsidiary unfairly, either by offering significantly better accounting rates or by using it to route a major share of its outgoing traffic, thereby increasing the payments it receives from its subsidiary's competitors.


These three developments engendered the following three responses:


a commercial response from operators seeking to benefit fully from the decompartmentalisation of the markets and the emergence of new services: new partnerships such as Global One or WorldPartners are a direct result of this kind of strategy;


a regulatory response from national regulatory bodies looking to protect operators from anticompetitive practice. ART intends to organize a public consultation exercise on these questions in the near future, in line with the regulatory framework established by the licences;


an institutional response from the ITU, which has recently given fresh impetus to the reform of the accounting rates system: the forthcoming work of ITU-T Study Group III (tariff and accounting principles) will be particularly important in this respect.

Figure 9: The accounting rates system


The accounting rates system sets out the tariff principles that have to be respected by the interconnection agreements between foreign operators. It is a way of sharing the income generated from international communications between the operator in the call's country of origin and the operator in the destination country, both of which route the communication. It is a system defined in a harmonized framework supervised by the International Telecommunication Union (ITU).


For calls to a given international destination the operator in the country of origin sets a selling price for users (the retail tariff) called the collection charge. At the same time, the operator in the country of origin and the destination country negotiate a per-minute charge called the accounting rate. It is on the basis of this charge that income is shared out, with a set proportional fee being paid by the country-of-origin operator to the operator in the destination country. This proportional fee is often equal to half the accounting rate.


Payments from one foreign operator to another are made on the basis of the balance between incoming and outgoing calls.

Example: International traffic between France and the United States


An operator earns revenue from incoming and outgoing international calls. For a French operator the equation is as follows:

Outgoing calls: (retail tariff to the United States) x (number of minutes) – (payments to the US operator) [these payments being half the accounting rate multiplied by the number of minutes]

+ FF1.866 excl. VAT/min x 203.8 million minutes =

+ FF380.3m
– ½ x FF1.56/min x 203.8 million minutes = 


– FF159m

Incoming calls: payments received from the US operator (= ½ accounting rate x number of minutes)

+ FF0.78/min x 437.3 million minutes =



+ FF341.1m
Balance: French operator receives from US operator:






FF341.1m - FF159m =

+FF182.1m

Chapter 4. Approval for terminal equipment and telecoms installers


Terminal equipment, such as telephones and fax machines, are connected to telecommunications networks to enable access to the services offered. Compatibility with existing networks is essential not only for the consumer using the equipment but also for manufacturers and for operators providing the services. Certain pieces of equipment require professional installers because of their technical complexity and because quality rules must be respected.

4.1. Approval for terminal equipment


Telecommunications terminal equipment is a key feature of the telecoms market. It enables the consumer to access the operators' telecoms services and, as such, is an essential component of these services. Terminal devices are the products of an innovative industry; they are now considered as consumer goods with an ever-decreasing average life cycle.


To foster the development of the telecommunications market, as well as competition on the terminals market for the benefit of the consumer, the regulation of the terminals market must strike a fair balance between conflicting sets of requirements that are often difficult to reconcile:


consumer protection and a transparent system, especially with regard to the conditions governing marketing and use (the marking of terminals);


guaranteed network integrity;


protection of the radioelectric spectrum;


a flexible marketing system favouring industrial innovation.


The system for assessing the conformity of terminal equipment is governed by directive 91/263/EC of 29 April 1991, which was transposed into French law by the decree of 4 February 1992
 and subsequently amended by the decrees of 22 August 1994
 and 2 April 1998.


The Act of 26 July 1996 gave ART responsibility for the system for assessing the conformity of telecommunications terminal equipment
 in the conditions stipulated under EU law. ART was also made responsible for delivering certificates of conformity
.


Two implementing decrees subsequently amended these legal provisions. Pending the final decree, which was adopted on 2 April 1998, the temporary decree of 9 April 1997
 transferred to ART most of the powers needed to control the approval mechanism.


The two draft implementing decrees were the subject of an opinion issued by ART on 12 February and 28 May 1997
.

A. The purpose of the certificate of conformity


The certificate of conformity is issued for:


telecommunications terminals connected to the networks open to the public and including telephone sets, modems, ISDN boards, private exchanges (PABXs)
, GSM mobile telephones, etc.;


radioelectric transmitters, irrespective of their use: low power radio sets (door-opening remote controls, alarm systems, etc.), private radioelectric network equipment, radio relay systems, CB radios, etc.


The law states that a certificate of conformity is a precondition for marketing such equipment and, when applicable, for connecting it to a public network
.


To obtain a certificate of conformity equipment (terminal or radio transmitter) has to satisfy certain essential requirements set out at EU level and repeated in the law:


general requirements: the safety of the user and the employees of the network operator, as well as electromagnetic compatibility;


telecoms-specific requirements: effective use of the radio frequency spectrum, network protection, interworking of terminal equipment with the network for the purpose of establishing and clearing connections for the telephone service, interworking of terminal equipment to provide suitable end-to-end dialogue.


These essential requirements are set out in technical regulations that lay down the parameters to be respected for each category of terminal and the ways in which the conformity of these parameters can be tested.


The reference European directive on terminal equipment, directive 91/263/EC of 29 April 1991, requires Member States to mutually recognize the conformity of all terminals connected to the public network on condition that these comply with harmonized European standards transposed into common technical regulations (CTRs). These CTRs guarantee compliance with the essential requirements and therefore allow the manufacturers to obtain certificates of conformity, in the Member State of their choice, which are valid throughout the European Union.


If there are no CTRs then the terminals connected to the public network are subject to national regulations, which should also seek to transpose the essential requirements. However, in this case the certificates of conformity will only be valid in the country where they are issued. This is also the case for radio transmitters, which are not covered by directive 91/263/EC (since they are not connected to a public network). Nevertheless, with a view to delivering a national certificate of conformity, a Member State can accept the results of tests carried out by the accredited laboratories of other Member States.


The CTRs currently cover only the most recent products: ISDN, GSM, DECT, ERMES, leased lines (ONP voice telephony). The specifications for access to the switched telephone network have yet to be fully harmonized. In common with all the Member States, France has begun to replace its national technical regulations with CTRs and has started to simplify its national regulatory requirements (these, too, should not go beyond the essential requirements). All procedures for the certification of equipment conformity that are concerned by national or European (CTR) regulations have also been harmonized.


Work on the CTRs is done in the ACTE and TRAC
 committees, in which ART plays an active role. At the national level, ART heads the specifications planning group, made up of representatives from industry, research laboratories and the operators. The group's task is to define the national technical regulations, to lay down the rules for CTR application if necessary, and to help define France's positions at EU level.


The conformity certification procedure is compulsory. It sits alongside the two other fundamental stages of the process:


before conformity certification, the technical specifications that will ensure basic conformity need to be set out. The corresponding technical regulations will be enshrined in an order issued by the telecommunications minister and adopted after the opinion of ART has been sought;


once the certificate of conformity has been issued, it is necessary to ensure that the terminals continue to respect the basic requirements that had to be met for certification.

B. The conformity certification procedure


The procedure for assessing conformity is set out in the decree of 2 April 1998, which replaced the decree of 4 February 1992. While the new legislation did not significantly alter the procedures, it considerably simplified certain aspects of them. It applies both to terminals concerned by the CTRs and to those covered by the national technical regulations.


To obtain a certificate of conformity, the applicant can choose between type certification and a total quality assurance audit. The applicant is not necessarily the manufacturer and could be a retailer or a representative assuming the responsibilities of the conformity certificate holder. The figures given in Annexe 6 highlight the diversity of the origins of certified products.

1. Type certification


Type certification is by far the more popular of the two options for manufacturers.


This process seeks to check, before mass production of a terminal begins, that its type complies with the technical regulations. The certificate holder is then bound to ensure that all terminals manufactured subsequently conform to type. The control process consists of random sampling at the production site, and figures show an overall level of non-conformity of around 30%. In the event of non-conformity, ART withdraws the certificate on a temporary or permanent basis.


The type certification procedure involves:


a test laboratory selected by the applicant. The laboratory tests a product sample for conformity with the specifications and delivers a report to the applicant. The national telecommunications test laboratory (LET) is based in Lannion in Brittany. In addition, a number of French laboratories received official approval in 1997
 while others are in the process of being approved in 1998. Real competition therefore exists today, with at least two test laboratories being authorized for almost all national regulations. The applicant can also apply to other European laboratories: ART recognizes the test reports of any laboratory whose certification, for the specifications concerned, is recognized by the French certification committee, COFRAC.


a "notified body" that grants or refuses to grant the certificate of conformity on the basis of a dossier submitted by the applicant. This dossier will include technical documentation, which allows the product to be identified, as well as the test report drawn up by the laboratory. This report is the key element enabling the notified body to assess the conformity of the product and award the corresponding certificate.


The French notified body is ART, which acquired the powers of the Directorate General for Post and Telecommunications (DGPT) in this domain. ART receives around 120 requests for certification each month.

Because the products have already been laboratory-tested, major non-conformity is rare. (In such cases the applicant will prefer to modify the product and have it tested again to obtain a favourable test report.) Upstream harmonization of the practices of the various laboratories designated by ART is an important step in filtering out problems and ensuring equal treatment for all applicants. However, the notified body is often called upon to create legal precedence by handling marginal cases, where assessment essentially comes down to the relevance of the specifications in given circumstances. The examination of these marginal cases can help to further develop existing specifications on the basis of past experience.

2. Total quality assurance


Manufacturers can also opt to establish a system of total quality assurance that validates their system from the design phase through to manufacture on a given site and therefore exempts them from the type certification procedure. (Approval of the total quality assurance system is considered equivalent to the certification of conformity for the whole product range concerned.) In practice, ART formally approves a company's total quality assurance system for a given production site and product range in the light of an audit report from the French quality assurance association (AFAQ). This approach has been adopted by only a few large companies because it requires heavy initial investments.

C. Control


Downstream of the conformity certification procedure, the terminals market has to be monitored to maintain system credibility and to avoid the proliferation of uncertified equipment, i.e. equipment that in all likelihood does not respect the essential requirements in force. This type of market surveillance must not be confused with the conformity-to-type controls carried out at the manufacturing stage for equipment that has received type conformity certification. Article L. 40 of the Act gives ART all the legal means needed to deal with equipment that is not certified, empowering certain officials to carry out controls and seize stock held by retailers.

D. Outlook


At the European level a new draft directive replacing directive 91/263/EC was adopted by the European Council of Ministers on 26 February 1998. The draft is based on a common position of the European Council and the European Parliament, although it still has to be examined by the Parliament. Once it is adopted, this text will significantly modify the current system because it provides for a switch from a prior conformity assessment mechanism to a system of post-production controls. This new system should be transposed into law by the end of 1999 at the latest. However, France will have a further three years grace to enable France Télécom to adapt its network to the new provisions.


The new directive will therefore change the whole mechanism. It will regulate all radio equipment (not previously the case) and simplify the procedures for bringing terminal equipment to market.


Regarding the procedures governing terminal equipment:


there will be significantly fewer essential requirements compared with directive 91/263/EC;


these requirements will no longer be enforced through CTRs but will be left to the manufacturer's discretion;


conformity with these essential requirements will no longer be controlled prior to production but will be based on statement from the manufacturer.


This will therefore require tighter market controls and post-production checks coupled with a large-scale consumer awareness campaign.


Radio equipment will henceforth be covered by the same principles and procedures as those that apply to terminal equipment. However, a safeguard clause will enable Member States to prohibit the sale of radio equipment at national level if it uses frequencies that have not been harmonized at European level.


ART will pay particular attention to ensuring that the system put in place will really benefit the consumer. In particular, it will focus on:


the legibility and simplicity of markings, which must provide clear information for the consumer;


the conditions for protecting the radio spectrum, which is currently used in conditions that have not been harmonized between the different Member States of the European Union;


heightening the liability of manufacturers and retailers to compensate for the elimination of any prior controls.

4.2. Approval of telecommunications installers


Certain categories of approved equipment must be fitted or maintained by an approved installer. The different categories are outlined on a list published by a ministerial order.

A. The profession of installer

1. Definition


An approved telecoms installer is any company listed as such by ART
. Listing authorizes the installer to connect, bring on-line and maintain terminal equipment in the categories for which it is listed.

2. Approved telecommunications installers


When, at the end of a provisional registration period, ART rules in favour of full registration, the installer may then use the title of approved telecommunications installer.

3. Activities


An approved installer has to perform two tasks:


connect and bring on-line duly approved terminals and maintain them in operating conditions that comply with the requirements for approval;


install equipment according to quality rules that guarantee compliance with the essential requirements.

B. The approval procedure


The criteria and the procedure governing approval are intended to assess the technical telecoms qualifications of the people who will be called on to connect, bring on-line and maintain equipment in the categories for which they are seeking approval.


The approval procedure includes a request for inclusion on a list of registered installers. After a temporary enrolment period of one year, ART decides whether to make the approved status permanent. The aim of the final approval procedure is two-fold: to verify that the conditions that applied when the dossier was first examined have not changed (company status, directors, address and expertise) and to verify the quality and number of installations performed during the temporary membership period.


Approved status can be suspended or cancelled in the case of serious professional neglect. An approvals committee issues an opinion prior to all decisions regarding permanent approval, rejection, suspension or cancellation of approved status. A temporarily approved installer cannot enter into any contract of more than one year and must inform his customers of this situation.


In 1998, application of the decree of 2 April 1998 on conformity assessment should result in a streamlined procedure for installer approval.

Chapter 5. The Universal Service


Liberalization of the telecommunications sector in no way jeopardizes the public service mission that has given our country a high-quality telephone service, a service that that is accessible across the nation at an affordable price. The Telecommunications Act of 26 July 1996 sets out the conditions in which a public service can remain compatible with the objectives of competition.

5.1. The legislative framework

The legislative framework establishes the principle of maintaining a public telecommunications service in a competitive environment. It states that the public telecommunications service must be maintained and that the principles of equality, continuity and adaptability must be respected. It identifies three components of this service
:


the universal telecommunications service
;


mandatory telecommunications services. These include the nationwide offer of access to the integrated services digital network, leased lines, packet switched data services, enhanced voice telephony services and a telex service;


the public interest missions of telecommunications in the areas of national defense, public security, public research and higher education.

A. Definition of the universal service


The universal service is defined as a high-quality, affordable telephone service available to the entire nation. It provides free routing for emergency calls, a directory enquiries service, a phone directory in printed and electronic form and public pay phones nationwide. It includes specific tariffs and technical provisions for people with special needs, i.e. whose physical or financial situation may hamper their access to the telephone service
.


The Act did not just set out the principles. It also sought to define the effective conditions for providing the universal service. While, in fact "an operator may be given the responsibility of providing the universal service if it agrees to provide the service to the whole of the country and is capable of doing so", the legislator appointed France Télécom as the public operator responsible for the universal service
.

B. Evaluating the cost of the universal service

1. Principle


This is defined as the net cost to the operator of providing the universal service. In sum, the cost is the difference between two accounting situations:


the situation of the operator if it did not have to provide the universal service and in which it is driven by purely commercial concerns;


the situation in which the operator has to provide the universal service.

In the second case the operator will generally have higher costs than in the first case because it is being asked to serve regions or users which normally it would discard as being commercially nonviable. However, a broader customer base means more revenue. The economic calculation must therefore take into account the net difference between extra costs and extra revenue. This calculation is a complex one insofar as it requires a reference situation, that of an operator driven by purely commercial concerns – a situation that is hypothetical by definition.

2. ART's role in evaluating the cost


ART has to propose to the minister responsible for telecommunications the methods used to evaluate the net cost of the universal service as well as the net contributions required from the operators. The costs are then recorded by the minister
.

3. Components of the cost of the universal service


There are five components in the total cost of providing the universal service:


the cost related to the current imbalance in France Télécom's tariff structure
: this temporary component is only factored into the cost of the universal service for the period during which France Télécom will be rebalancing its tariff structure, i.e. until 31 December 2000 at the latest. Mobile operators are exempt from the obligation to cover the whole country
;


the cost of uniform geographical coverage, i.e. the cost of serving the whole country so that all subscribers can access the telephone service for the same price;


social tariffs: the cost of having to offer special tariffs for people on low-incomes or who are physically handicapped;


the cost of providing public pay phones throughout the country;


the cost of maintaining a universal directory and the corresponding enquiries service.

C. Methods of financing the universal service


The cost of the universal service is shared among all telecoms operators – including France Télécom – and is financed in proportion to the traffic they carry.


Contributions from operators are collected in two ways: either through an additional charge for interconnection
 or through a payment into a special fund for the provision of the universal service. These two methods of financing will coexist during the transition period, which will come to an end once the current imbalance in the tariff structure has been rectified (by 31 December 2000 at the latest). After that time the remaining four components of the cost (uniform geographic coverage, social tariffs, public pay phones and the universal directory) will be financed solely from the universal service fund.


During the transition period the cost of the first two components (France Télécoms' tariff imbalance and uniform geographic coverage) requires an additional charge levied on top of the interconnection charge.


The cost of the last three components requires payments into a fund managed by Caisse des Dépôts et Consignations, which is then transfered to France Télécom to pay for universal service provision.

Financing the components of the universal service

Method of financing

Components:
Financing during the transition period (until 31 December 2000 at the latest)


Financing after the transition period

Tariff imbalance
Additional charge on top of interconnection charge
None

Uniform geographic
coverage
Additional charge on top of interconnection charge
Universal service fund



Pay phones, social tariffs, directory and directory enquiries


Universal service fund


Universal service fund



Contributions to the universal service per type of operator

(mechanism valid until 31/12/2000 at the latest)

Operator

_____________

Component
Mobile radiocommunication operators
Operators of public networks providing telephone and other telecoms services


Operators of public networks providing telecoms services other than telephony (operating alternative infrastructure and paging licences)

Tariff imbalance


do not contribute
contribute in
do not contribute

Uniform geographic coverage
contribute in proportion to their telephone traffic


proportion to their

telephone traffic


Public pay phones






Social tariffs
contribute in proportion to their telephone traffic and other telecoms services provided
contribute in proportion to their telephone traffic and other telecoms services provided
contribute in proportion to their telecoms service traffic

Directory and directory enquiries






5.2. Opinions on the draft decree

A. Decree on the financing of the universal service


The decree of 13 May 1997
 on the financing of the universal service partially takes account of the remarks made by ART in its opinions, and establishes transitional measures for 1997.

1. Technical means of evaluation as of 1998


The decree sets out the technical means of evaluating each of the components in the cost of the universal service, along with the definitions of the traffic volumes used to determine the proportion of the contribution required from each operator.


ART will apply these methods, refine them, assess the cost of the universal service and then suggest evaluations to the minister, who will take official note of them.

2. A special mechanism for 1997: the cost of the universal service has been set on a fixed price basis


The provisions of article 3 of the decree establish net prices for the various requirements of the universal service as a percentage of the universal service operator's turnover of the public telephone service between fixed points.

Financing of the universal service for 1997


% of France Télécom's turnover
Who contributes?
On what basis?

Tariff imbalance*:

Uniform coverage:
2.0%

3.0%


The operators or service providers using interconnection to provide a telephone service.
Additional charge calculated on the basis of the total volume of traffic put through the France Télécom network
.

Pay phones:

Directory and directory enquiries:

Social tariffs:
0.5%

0.0%

0.0%
Operators of public networks and the providers of a public telephone service
Via the fund in proportion to the volume of traffic (of any kind).

Total
5.5%



* Mobile operators exempt for 1997.

B. Opinions on the draft decree


ART has issued two opinions on the draft decree relative to the financing of the universal service.


On 31 January 1997
 it issued a favourable opinion on the draft decree on the means of financing the universal service. At the same time it stressed the absence in the draft of any transitional financing mechanism for 1997 and pointed out the usefulness of such a mechanism.


The minister subsequently called on ART to issue an opinion on article 3 of the draft decree, which lays down transitional provisions for 1997, namely by setting global sums as percentages of the France Télécom turnover. In its second opinion, delivered on 6 March 1997,
 ART considered that this measure might appear to run contrary to the provisions of the Post and Telecommunications Code.
 


ART recalled the provisions of the Code:


the costs relative to the obligations of providing the universal service are assessed on the basis of appropriate accounts, kept by the operators and audited by an independent body;


the sums owed by the operators, both in the form of an additional charge appended to the interconnection charge and in the form of a payment made to the universal service fund, are officially proposed by ART to the minister and recorded by him.

5.3. Evaluation of the cost of the universal service


Using the framework for the means of financing established in the decree, ART made provisional evaluations of the cost of the universal service and the contributions that would be required of the operators for 1997 and 1998. These evaluations resulted in two decisions proposing to the minister how much the operators should pay.


The contributions for 1997 and 1998 were calculated on the basis of the provisional traffic-volume data sent by the operators to ART as specified by the Act.

A. Evaluation of the cost of the universal service for 1997


The cost to France Télécom of fulfilling the universal service obligations in 1997 was provisionally estimated by ART to be FF4.829 billion. This figure was put to the minister for industry on 25 June 1997 and it was officially recorded on 23 July 1997.
 A final evaluation will be made by 15 October 1998.


The provisional values suggested for 1997 are:


for the cost of the imbalance arising from the current price structure: FF1.756 billion;


for the cost of the fulfilling the obligation to provide uniform geographic coverage: FF2.634 billion;


for the cost of offering special tariffs to certain categories of subscriber, operating pay phones for the whole country, providing the universal directory and a directory enquiries service: FF439m;


for the total volume of telephone traffic carried by the local loops of the telephone network, with the exception of calls to or from public networks not providing a telephone service: 255,815 million minutes.


These provisional data indicate that telephone operators should pay France Télécom an additional fee, on top of the interconnection charge, of 1.7 centimes per minute.


For the mobile operators this contribution is lower, 1 centime per minute. This is because they are exempt from paying for the imbalance in France Télécom's price structure in return for their commitment to cover the whole country.

The France Télécom group received around FF3 million for tariff imbalance and FF34 million for providing a uniform national service. Around 20 different operators contributed to the universal service fund, which topped FF6 million. These payments were made in 1997. In all, France Télécom received F43 million from other operators in 1997.

B. Evaluation of the cost of the universal service for 1998


On 22 September 1997 ART submitted to the minister for industry its provisional estimate of the cost of the universal service and the operators' contributions for 1998. The minister took official note of these evaluations on 19 November 1997
.


The provisional estimate came to FF6.043 billion. In return for providing the universal service, France Télécom will receive around FF95 million from its competitors.


The final figures will be calculated on 15 October 1999 and will result in the adjustment of the final contributions required from the operators.


The provisional values suggested for 1998 are:


for the cost of the imbalance arising from the current France Télécom price structure: FF2.242 billion;


for the cost of fulfilling the obligation to uniformly cover the whole country: FF2.717 billion;


for the cost of offering special tariffs to certain categories of subscriber: FF921 million;


for the cost of operating public pay phones for the whole country: FF163 million.


With regard to the cost of the obligation to provide a universal directory – in paper and electronic form – and the corresponding directory enquiries service, ART felt that the income generated by this service was enough to offset costs and that the net universal service charge should therefore be zero.


The cost of the first two components (France Télécom's tariff imbalance and the uniform coverage requirement) will result in an additional charge of around 1.8 centimes per minute being levied on top of the interconnection charge.


In view of provisional traffic data, and given that mobile operators are exempt from the proportion of this additional remuneration corresponding to the current imbalance in the price structure, this represents a contribution of around FF70 million from those operators that are not part of the France Télécom group.


Again, on the basis of provisional traffic data, non-France Télécom group operators will pay a total of FF25 million into the fund.

Financing of the universal service for 1997 and 1998


1997
1998

Component
Financing
Cost
(in FF m)
Funding
Cost 
(in FF m)

Tariff imbalance
Interconnection (0.7 centimes per minute)


1,756
Interconnection

(0.8 centimes per minute)
2,242

Uniform coverage
Interconnection

(1 centime per minute)


2,634
Interconnection

(1 centime per minute)
2,717

Pay phones



163



Social tariffs


Fund
439
Fund
921

Directory



0



Total

4,829

6,043


The increase in ART's estimate of the cost of the universal service in 1998 relative to 1997 stems from the fact that the two amounts were calculated using different methods:


for 1997, the cost was set by decree at 5.5% of France Télécom's turnover. Using the group's announced turnover this cost was therefore calculated at FF4,829 million;


for 1998, ART applied the evaluation methods provided for by law. The result differed from the fixed price for 1997 because it included the offer concerning social tariffs
 (FF921 million) and the provision of free itemized billing, which automatically raised the cost by FF351 million.

C. Introduction of compensation mechanisms

The universal service fund was set up in 1997. ART worked out the technical means of managing this fund in association with Caisse des Dépôts et Consignations. An agreement was signed between the two institutions to this end and was approved by the minister on 19 December 1997
. The operators made the corresponding payments, and the fund was able to operate in 1997.


The control committee was also set up. Its chairman is Pierre Parthonnaud, senior officer at the State audit office. The two other members are Roger Chinaud, member of ART's executive board, and Olivier Grémont, head of the regulated deposits and consignments department in the banking division of Caisse des Dépôts et Consignations.

5.4. Agenda for 1998


By 1 September 1998 ART will have made a provisional estimate of the cost of the universal service for 1999, and by 15 October 1998 it will reach a final decision on the cost of the universal service for 1997.


These deadlines, coupled with the lessons learned in 1997, will see ART continuing to work along several different avenues. It is eager to implement its programme of operations in association with the operators. In December 1997, in conjunction with operators, it created a working group to investigate the evaluation and breakdown of the cost of the universal service.

A. Measuring traffic volume


ART feels that further thought is required on how to measure the volume of traffic that is used to divide up the contributions among the operators. It initiated a study into the practicalities of evaluating the volume of traffic used to this end.

B. Provisional estimate of the cost of the universal service for 1999

The cost of providing geographically uniform coverage includes the net cost of subscribers in unprofitable zones and the cost of unprofitable subscribers in profitable zones. ART will be defining a cost evaluation model for unprofitable zones and will calculate the cost of unprofitable subscribers in profitable zones. For 1998 this cost was estimated on a fixed price basis. The decree provides for such a solution until the specific models and accounting procedures have been developed.


ART is also seeking to determine and evaluate the indirect advantages enjoyed by the operator charged with providing the universal service.


The provisional cost evaluation for 1999 will have to take into account the trends in costs and income used to calculate the net cost of the various components of the universal service.

C. Final evaluation of the cost of the universal service for 1997


The decree sets out the net cost of meeting the obligations of the universal service for 1997, expressed as a percentage of the turnover of the public telephone service between fixed points on the universal service operator's network. The actual cost of the universal service in 1997 can therefore be determined on the basis of France Télécom's turnover.

Chapter 6. Opinions on France Télécom tariff decisions


Specific regulations govern France Télécom's tariffs policy. Accordingly, ART issues public opinions on the tariffs charged for the universal service and services provided in a de facto monopoly. These tariff regulations, the natural corollary of the universal service, are a decisive factor in nurturing competition, which is still in its infancy.


This mechanism, required by law, was implemented in 1997; it enables ART to express its views and thus to establish legal precedence; it also enables ministers, who are ultimately responsible for approving tariffs, to have a clearly reasoned opinion within three weeks of France Télécom's submitting its planned pricing policy.


ART is determined to perform this role in a spirit of openness with regard to France Télécom's tariff innovations, which contribute to a dynamic competitive environment and promote new use of the telecoms network. However, it is also careful to ensure that such innovations do not end up hindering competition; in particular, it monitors the consistency between retail prices and interconnection tariffs.


In view of the importance of this role for the operators, ART uses perfectly transparent principles and methods and bases its work on wholly objective assessments; an unavoidable aspect of this task is the comparison between the tariffs and their underlying costs.


ART has a positive attitude to its role. Each time it is confronted with a threat to competition, it seeks real solutions that favour innovation.

6.1. The regulatory framework


The Act states that ART shall "deliver a public opinion on universal service tariffs, multi-annual tariff objectives and tariffs for services for which there are no competitors on the market, prior to their approval, where appropriate, by the telecommunications minister and the minister for the economy"
.


The specifications governing the activities of public network operators and public telephone service providers state that these operators must inform ART of their tariffs and the general conditions of their offer before they can be applied.


Where France Télécom in particular is concerned, the provisions of its specifications, as approved in the decree of 27 December 1996, clearly set out the framework for the regulation of tariffs
:

1.‑ With regard to the publication of the tariffs for the public telecommunications service: France Télécom draws up a catalogue of prices for the universal service and obligatory services. This catalogue is available electronically at a reasonable price. Moreover, any new tariff to feature in the catalogue is brought to users' attention at least eight days before its date of application.

2.‑ With regard to changes to the tariffs for the universal service and services for which there are no competitors on the market:


The multi-annual tariff objectives, defined on the basis of the various baskets of services used by consumers, are covered by an agreement between France Télécom and the State, once ART has issued a public opinion.


France Télécom submits its tariff proposals, along with the associated reasoning, to the telecommunications minister and the minister for the economy, as well as to ART. The authority then issues a public opinion on these proposed tariffs within three weeks of their being submitted. If neither minister opposes or suspends the application of these tariffs within once month, they come into effect.

3.‑ With regard to information on the tariffs for other services: France Télécom is free to set these tariffs as it sees fit. Purely for information purposes, it notifies the telecommunications and economy ministers and ART eight days before the tariffs are published.


In 1997 ART's tariff-related activity revolved primarily around France Télécom. In particular, this led to an opinion on the multi-annual tariff agreement between the government and France Télécom, and to opinions on tariff decisions that France Télécom had submitted for official approval.

6.2. Agreement setting France Télécom's multiannual tariff objectives

The secretary of state for the economy, finance and industry and the minister for industry sought ART's opinion on 28 July 1997 concerning a draft tariff agreement with France Télécom. The plan was that the price of a basket of services (subscriptions; connections and telephone traffic from residential and business users; and public call box provision) should rise more slowly than consumer prices (not including tobacco) – at least 9% slower per year on average in the period 1997-1998 and at least 4.5% slower on average for the period 1999-2000.


ART considered the implications of this plan for the different market participants, and heard the views of the representatives of the ministers and France Télécom. It concluded that the setting of multi-annual tariff objectives by the State and France Télécom was a significant contribution towards improving the visibility of what is happening in the telecommunications sector for other economic agents. ART also noted that pricing trends would benefit the average consumer. It therefore issued a favourable opinion on this draft on 10 September 1997
. However, it also appended a number of observations.


First, ART noted that the draft tariff agreement concerned only a single basket of services, whereas article 17-2 of France Télécom's specifications approved by decree 96-1225 of 27 December 1996 mentions several such baskets.


ART also felt that the tariff agreement provided for by the regulatory framework was intended to encourage price cuts for users, not least those who will not immediately benefit from the liberalization of the market. This interpretation is in line with the notion of regulating the incumbent telecommunications operators in countries that are opening their markets to competition. To meet this objective ART felt that several different categories of user should be taken into account:


those residential and business users who do not really have any great freedom of choice when it comes to choosing an operator;


and the users of pay phones.


For the benefit of these users, ART felt that the baskets should include all the services making up the universal service and services for which there are no competitors on the market, as set out in article 17-2 of France Télécom's contractual obligations. ART therefore proposed the additional inclusion of services related directly to the use of the telephone (custom-choice services, directories and directory enquiries, audiotext and videotex services, toll-free numbers and low-cost numbers), as well as leased lines.


Lastly, ART indicated that its opinions on France Télécom's tariff decisions would be examined not only from the point of view of compliance with the tariff agreement but also in light of the legal and regulatory provisions.

6.3. Opinions on individual tariff decisions


In 1997 France Télécom submitted a total of 138 tariff decisions to ART: 93 for an opinion and 45 for information. ART was therefore called on to issue 93 opinions on tariff decisions relative to the creation, experimentation or generalization of new services, revised prices, and more notably for the telephone and leased line services and tariff diversification.


Of these 93 requests, 73 have been ruled on by ART, 12 were still under examination as at 31 December 1997 while 8 were received in late December and could not be examined before the end of the year. In certain cases, and on the basis of the issues examined, ART grouped several of its decisions in a single opinion (on the Modulance option, leased lines, the Internet and Transpac). In effect, this reduced the number of opinions issued. By 31 December 1997, therefore, ART had published a total of 62 opinions.





The beginning of 1998 saw a rise in the number of decisions submitted to ART for an opinion. Thus, in the first two months of the year ART issued 15 opinions compared with just 6 in the first quarter of 1997. France Télécom expects the number of decisions submitted to ART in 1998 to rise by around 25% on the previous year.


The breakdown of ART's 1997 opinions by area of application is as follows:


10% for the universal service (telephone, enquiries, universal directory and pay phones);


36% for obligatory services (ISDN, leased lines, telex) and advanced services;


27% for tariff options and promotions;


27% for other services (France Télécom card, audiotext and videotext services, the Internet, high-speed multisite service).


In all, almost 50% of the opinions issued by ART in 1997 concerned the universal service and obligatory services. Of all the decisions submitted, eight received an unfavourable opinion, i.e. 10%.





In its examination of these tariff decisions ART focused its attention mostly on:


the status of the service with regard to the area of approval;


the effects on users, especially those who will not immediately benefit from being able to choose their operator; here, ART was particularly concerned with the conditions for keeping users informed and the results of any negotiations entered into by France Télécom;


the effects on competition, assessed through various tests (cf. Figure 10).

Figure 10: Testing the competitive fairness of tariffs


To examine the possible effect of tariffs on competition, ART has gradually developed a number of tests. These are summarized below:


the cross-subsidy test: to determine whether a service is receiving a subsidy from the operator's other services, or vice versa;


the predation test: the tariff for a given service may be considered predatory if: a) the tariff is lower than the average variable cost of the service; or b) the tariff is between the average variable cost and the total cost, and the operator is seeking (or the tariff is intended) to crowd competitors out of the market and, once this has been achieved, to increase the tariff again;


the tariff scissor effect test: a tariff is said to have a scissor effect when it is pegged below the cost to another operator, equally as efficient as France Télécom, of providing an equivalent service. The scissors concept comes from the fact that while the other operator has to compete at the retail level with France Télécom it also has to buy an intermediate service from it, in this case interconnection.


In addition, ART has to ensure that the tariffs on offer do not amount to anticompetitive discrimination, especially when they are intended for a very small number of customers.


Finally, ART pays special attention to contractual conditions in an effort to avoid let-out clauses that would restrict users' freedom of choice.


With the scissor effect test it is possible to directly identify barriers to market entry and instances of crowding-out. The test is also simple to implement because it relies solely on average cost data, which are the only numbers available at this stage. When it analyzed France Télécom's tariffs, therefore, ART primarily used scissor effect tests.


These tests were run on local-call charges (fixed costs for "second line 15 and 30" packages), national long-distance charges (the Modulance range, intended for companies) and international calls (the Modulance range, and especially Modulance Partenaires International).


In each instance, ART first had to identify the related market (cf. figure 7), i.e. the market most liable to suffer from the abuse of a dominant position. It based its work on the areas targeted by France Télécom's pricing policy and on other operators' targets, when known.


It then calculated the costs that would be incurred by an operator new to this market. These costs – the interconnection charges paid to France Télécom and the operator's own costs (taken as being equal to France Télécom's costs, insofar as the newcomer is assumed to be as efficient as France Télécom) – were then compared with the suggested retail prices.

A. Basic telephony

1. Price trends in 1997


France Télécom's prices in 1997 were affected by three major developments (cf. Annexe 8):


continued efforts to rebalance tariff structure (cf. part two, chapter 5),


introduction of a simplified tariff structure,


offer of tariff options better suited to the users' requirements.

a. Price movements in the month of March 1997


March 1997 price movements concerned subscriptions, the cost of telephone communications and new services. They were approved in 1996 by the former DGPT.


The general subscription charge (excl. VAT) went up from FF15.20 a month to FF68.00, and a new, so-called "moderate" subscription charge was introduced at FF34.00 a month, intended for low-volume users.


Prices fell by 17.5% on average for national telephone calls and by 20% for international calls.


France Télécom broadened its range of tariff options: a local fixed charge was introduced (FF30.00 excl. VAT per month for 6 hours of local calls in the evening after 6 p.m. and at weekends); and the Primaliste (selected list) offer was extended (20%-off for 6 national and international numbers) for a constant monthly charge of FF15 excl. VAT.

b. Business subscription (opinion 97-94)


On 1 July 1997 the business subscription charge rose by FF12.00: the business contract consequently rose to FF59.00 and the Professional Presence to FF87.00 (all figures exclusive of VAT). ART felt that this measure brought tariffs more into line with costs.

c. Pricing per second (opinion 97-199, 97-249 and 97-261)


Pricing per second applies to telephone calls made over a subscriber's line. Any call made to a given destination incurs the following charges:


a minimum charge per call entitling the user to a predetermined amount of line time
,


calls in excess of this fixed duration are billed by the second, at a rate that depends on the day and time the call is made.


On 1 October 1997 the introduction of per-second billing was accompanied by a change in the peak/off-peak schedule (cf. figure 11). At the same time France Télécom lowered the cost of long-distance and international calls (opinions 97-199 and 97-249 respectively). ART felt that these two measures taken together, plus the cut in certain national charges, amounted to a price cut for consumers. For international calls it considered that tariffs were in line with effective competition on the telecommunications market.


To take account of the changes resulting from the adoption of a new value for the telecoms unit (1 TU = FF0.01 excl. VAT), the cost in the France Télécom price catalogue of the following services was amended: the speaking clock, audiotext, call transfers, Allofact, teletex, etc. (opinion 97-261).

Figure 11: The change of the peak/off-peak schedule

 for France Télécom telephone services


On 1 October 1997 France Télécom amended its peak/off-peak schedule for the public telephone service:


Previously there had been four separate time slots (with four associated tariffs) identified by the colours red, white, navy blue and royal blue.


Henceforth there are only two time zones corresponding to two distinct tariffs:


full tariff: weekdays from 8 a.m. to 7 p.m. and Saturdays from 8 a.m. to 12 noon;


reduced tariff: all other times, and all public holidays.

d. Geographical billing zones (opinion 97-354)

The restructuring of France Télécom's geographical billing zone system entailed the merger of nine zones (e.g. Marignane with Salon de Provence) and resulted in lower costs for all associated links. ART felt that all these measures benefited users.

e. Free itemized billing (opinion 97-221)


As of 1 September 1997 all France Télécom subscribers were offered free itemized billing. ART considered that consumers expected this service because it makes it easier for them to accurately monitor their telephone consumption.

2. Consumer baskets


Consumer "baskets" are statistical market observation tools used to evaluate the consumption structure for a given category of user. ART has defined two such baskets to observe the average annual trends in telephone tariffs:


one basket for households (residential customers);


one basket for companies (including business users).


These baskets are used primarily to draw international price comparisons and to establish the average household phone bill. Basket components do not include any special tariff options (see inset 12).


The average monthly bill for households fell overall in the period 1995-1997. The rise in the subscription charge was offset by cheaper call rates.


The drop was even more pronounced for companies because the proportion of communications to subscription charges is much higher in this sphere (cf. Annexe 8).

Figure 12: Composition of the consumer baskets defined by ART


The tables below show ART's evaluation, for households and companies, of the average monthly consumption of a telephone line for national communications.
:

HOUSEHOLDS
consumption
estimated value as at

1 March 1998

in francs excl. VAT

Subscription charge

Calls
1

245 minutes
68.00

99.47

Total

167.47

COMPANIES and

PROFESSIONAL
consumption
estimated value as at

1 March 1998

in francs excl. VAT

Subscription charge

Calls
1

350 minutes
75.80

179.88

Total

255.68


Thus the average household line would consume in the region of four hours of communication time a month, whereas a business line would consume around six hours a month. The price per minute varies because of the different consumption structures (time of day, etc.).

3. The development and growth of telephone-related services

a. Calling Line Identification (opinion 97-74)


The Calling Line Identification (CLI) service is one of the advanced facilities defined by the directive on "the application of ONP to voice telephony"
. This makes it possible to identify the calling party’s number; the user can refuse to transmit the number either on a permanent or a call-by-call basis. This service is free for Professionnel Presence subscribers and FF10.00 a month for all other subscribers. ART proposed gradually lowering the cost of this service if it is taken as part of a package of other custom-choice services (call transfer, three-way conversations, call waiting, etc.).

b. Allofact service (opinion 97-95)


With the Allofact service, introduced on 2 June 1997, the telephone user can consult his current phone bill via a voice server. ART felt that this service did meet a user requirement and helped users to control their telephone consumption.

c. Minifact service (opinion 97-391)


This service, still at the trial stage, allows users to call up their telephone consumption information on the Minitel teletex system. Minifact is aimed more particularly at business subscribers. Once again, ART felt that this service was required for reasons of transparency and control of consumption.

d. Call transfer (opinion 97-143, 97-194 and 97-195)


The call transfer service is one of the advanced facilities defined in the directive on "the application of ONP to voice telephony". It is also a component in the set of obligatory telecommunications services.
 


International call transfer over Numéris 
 is still at the experimental stage. This service makes it possible to divert national calls made to a Numéris access point to another Numéris access point in another country (opinion 97-143).


The transfer of unanswered calls or calls to engaged lines is now generally available at a monthly subscription charge of FF10.00 excl. VAT. This service makes it possible to divert calls that go unanswered and/or that meet with the engaged tone to another number, as long as the holder of the second number consents (opinion 97-194).


The transfer of calls to international lines or lines in French overseas départements (DOMs) is now a general feature on the analogue network. National calls arriving on the analogue network (metropolitan and DOM) can be transferred to a number in another country (opinion 97-195).

In any event, the price of transferring communications from the diverted line to the backup line is met by the subscriber to the call transfer service.

e. The personal number service (opinion 97-305)


The new tariff structure applied to this service is a result of the decision to bill by the second. This service gives the user a personal number allowing him to take calls on any fixed telephone as long as he has first diverted his personal number to the telephone at his location using a voice server.

B. Public pay phones (opinions 97-200 and 97-303)


Public pay phones (or public telephones) are one of the services provided by France Télécom as part of the universal service.
1. Proposed change to the Public Telecom Unit (opinion 97-200)


In June 1997 France Télécom proposed increasing the cost of the Public Telecom Unit (PTU), the Card Telecom Unit (CTU) and the cost of calls from public telephones installed aboard trains. This tariff proposal saw the price of the PTU rise by 20.6%. ART felt that this charge increase was not justified and issued a negative opinion on France Télécom's decision; the decision was subsequently not approved by the telecommunications and economy ministers.

2. Proposed tariff restructuring (opinion 97-303)


In August 1997, France Télécom proposed restructuring its public telephone services by:


bringing the different peak/off-peak times into line with those applied to ordinary subscribers;


reducing the number of international charge zones from 14 to 5;


lowering the price of some international calls.


ART felt that the cost of national calls on public telephones should not go up and issued an unfavourable opinion on France Télécom's tariff decision. Notwithstanding, this was approved by the telecommunications and economy ministers.

C. Directory and directory enquiries (opinions 97-285 and 97-447)


The universal directory and the provision of an enquiries service for subscribers are services provided by France Télécom as part of the universal service.
1. Application of billing by the second (opinion 97-285)


France Télécom's tariffs decision sought to take account of the changes required by the introduction of a new value for the telecoms unit (TU) and by the application of the new peak/off-peak schedule. The services concerned were the electronic directory (3611) and enquiries through the operator (12).


ART considered that applying these measures did not result in any significant change in price for consumers.

2. Experimentation with the service of "connection subsequent to a telephone enquiry" (opinion 97-447)


This service is still being tested. When customers call the French telephone enquiries service on a subscriber line or from a public call box, they can be put through to the requested number directly. If this service is generalized, it will be accessible using the France Télécom card on 3610 and 3650. A trial report will then be submitted to ART.

D. Tariff options and promotions

1. The fixed-price local call and fixed charges for a second phone line


The fixed-price local call is a France Télécom tariff option giving customers six hours per month of off-peak communications (from 6 p.m. to 8 a.m. and all weekend) for a flat charge of FF30 excl. VAT.


ART was not called on to issue an opinion on this tariff option, which received government approval in December 1996, i.e. before it came into effect. However, complaints against this option have been lodged with the European Commission by France Télécom's competitors on the grounds that it violates competition law.


In 1997 ART was called on to deliver an opinion on two France Télécom tariff decisions concerning the fixed-price local call.


The first decision sought to extend the fixed-price service to calls to the Wanadoo Internet-access service and to the calls of business customers. In view of the specific nature of the measure in favour of just one Internet access provider, and the fact that legal action was still pending against the fixed-price local call, ART officially came out against this tariff decision in opinion 97‑208.


The second decision concerned the creation of new fixed-price charges, termed "second line 15 and 30 packages", for subscriptions that included a second telephone line and a fixed monthly charge for 15 or 30 hours of local calls costing FF119 and FF179 respectively (excl. VAT). These tariffs were aimed at consumers with a high volume of local calls, particularly Internet users.


ART ruled against these fixed charges (opinion 97‑461) because the prices being proposed by France Télécom looked to be lossmaking, generating a scissor effect on the Internet connection market: a long-distance operator buying interconnection to the France Télécom network could not have provided an equivalent service at an economically viable rate.


ART stressed in these opinions that it is generally in favour of a reduction in local charges, not least because it would benefit a large number of consumers and promote the development of the Internet in France. However, it is also keen to ensure that any such reductions remain compatible with the practice of fair competition. It was therefore forced to rule against these two tariff decisions, which were subsequently rejected by the ministers.

2. Tariff options in the Modulance range


France Télécom's Modulance range of tariff options is intended for companies. The aim is to offer "reductions for volume", thus making for lower local, national or international charges in exchange for additional subscriptions or calls in excess of certain minimum billing thresholds.


This range was concerned by two sets of tariff decisions.


The first set of tariff decisions dates from March 1997 and sought to redefine some of the parameters of the Modulance range options to take account of the across-the-board reduction in France Télécom's national and international tariffs on 4 March 1997. It was ART's opinion that the ministers should not approve these decisions (opinions 97‑63, 97‑64 and 97‑65) because it felt it would be unable to check the validity of the international tariff levels proposed for some options. International interconnection tariffs in particular, which play a decisive role in competition on the international services market, had not been approved at that time. These tariff decisions have been approved by the ministers for a limited duration in order to ensure the continuity of France Télécom's offer pending further examination once the international interconnection tariffs have been approved.


A second series of tariff decisions submitted to the authority in the summer aimed to adapt the tariff decisions of the Modulance range to the per-second billing system introduced by France Télécom on 1 October 1997. When ART delivered its opinion (97‑304) the national and international interconnection tariffs had been approved. The authority was therefore able to compare the tariffs proposed by France Télécom with its costs and also with the costs of competing operators requiring interconnection (the scissor effect test):


the tariffs being proposed for national communications turned out to be higher than these costs;


for international communications, ART paid particular attention to the tariffs being offered to Modulance Partenaires International customers. It noted that, on average, and for all international destinations, the prices obtained by taking this option were higher than the average cost of routing international traffic incumbent on a France Télécom competitor using the interconnection catalogue. However, for many individual destinations the prices charged were well below cost. Nevertheless, in view of the cuts in the accounting rates (cf. part II, chapter 3) which were expected before 1 January 1998, it felt that the tariffs proposed by France Télécom were merely anticipating these cuts and would have a positive effect for customers and no adverse effects on competition.


ART therefore concluded that both sets of tariff decisions could be favourably received, and they were subsequently approved at ministerial level.


ART can now confirm that France Télécom's international interconnection rates updated on 1 January 1998 did reflect the predicted fall in accounting rates and that the 1997 analysis had been proved correct: in light of these new tariffs there are considerably fewer destinations for which the tariffs for Modulance Partenaires International are lower than the costs to a competing operator.


In 1997 ART felt that France Télécom's pricing policy for companies, evidenced by the alterations made to the Modulance range, had been characterized primarily by a rapid widening of the range of tariff options. These were increasingly oriented towards specific business categories and showed an across-the-board reduction in long-distance, national and international tariffs, together with steep cuts in the rates charged to the largest customers.

With regard to these developments ART considered that:


the range, specialization and speed of the tariff changes have resulted in a complex offer. To ensure that customers continue to have a real choice, and hence to protect consumers' interests, emphasis should be placed on the clarity of the offer at this stage;


the tariff changes should benefit as broad a customer base as possible, and this from the point of view of both geography and customer type (individuals, small and medium-sized businesses).

3. The tariff options in the Avantage range


The tariff options of the Avantage range target the market for small and medium-sized business (SMEs). In return for additional subscriptions, customers benefit from lower telephone bills, i.e. reductions for volume. In September 1997 ART delivered a favourable opinion (97‑289) on a France Télécom tariff decision that included the modification and creation of options regarding the price of international communications (Avantage Pays site version and line version) for which the cuts were smaller than those being proposed to business consumers with high international traffic (Modulance range).

4. France Télécom promotions


ART was called on to rule on France Télécom promotions in the form of temporary rate cuts for existing services. One such promotion in particular was geared towards new Numéris subscribers (opinion 97‑240), while another proposed applying the off-peak tariff to international communications on subscriber lines for the period 1-4 January 1998 (opinion 97‑449).


On each occasion ART set out the principles it intends to apply and that it wants to see applied when such promotions are examined and run.


ART believes that promotions, when they concern services whose tariffs need to be approved by the government, must follow the same procedure as permanent offers. As the two services in question arise from services for which there are either no competitors (access to Numéris) or from the universal service (international telephone communications), they must therefore be subject to the approval of the ministers and require a prior opinion from ART.


Promotions must not have anticompetitive effects on the market. For example, for the international telephone service promotion ART checked that the promotional tariffs were not less than the costs of the interconnection.


These offers have to meet the same requirements in terms of deadlines for informing consumers (announced at least eight days before their application, in accordance with article 17 of France Télécom's contractual obligations).


ART also stressed that when these promotional offers consist of tariff reductions, the France Télécom advertising must comply with the provisions of the order of 2 September 1977,
 which sets out the means of keeping consumers informed in such circumstances. In particular, information campaigns must explicitly state the prices to which the reduction applies, as well as the duration of the offer and the promotion conditions.

E. Leased Lines


The leased lines service is one of the obligatory services.
 The Post and Telecommunications Code defines a leased or dedicated line as: "the provision by the public operator, as part of a leasing contract, of a transmission capacity between given termination points on the public network for the benefit of a user, excluding all switching controlled by this user".
 This type of service is used by companies for their internal networks and by telecommunications service providers that do not have their own infrastructures or that want to extend their line capacity.


The law of 29 December 1990 opened these services up to competition
, enabling operators other than the public operator to offer leased lines. At present, France Télécom still has a virtual monopoly on leased lines in France. For this reason, the general rule is that tariffs must be submitted for approval.
.


In addition, the provision of leased lines by France Télécom must meet the requirements of the directive on "the application of ONP to voice telephony"
 which are reflected in the Post and Telecommunications Code,
 which in particular details the conditions for keeping the users informed and sets out the principles of objectivity, transparency, non-discrimination and cost-oriented pricing.


To this end, in 1997 ART issued six opinions on France Télécom's tariff decisions regarding leased lines as well as an opinion on the offer of a high-speed multisite service, which is similar to a leased line offer.

1. Opinions concerning leased lines


ART issued the following six opinions:


opinion 97-28 on tariff decision 97010 regarding the conditions for amending or terminating leased line contracts;


opinion 97-105 on tariff decision 97043 regarding the extension of the system of exceptional construction difficulties to Transfix leased lines;


opinion 97-113 on tariff decision 97056 regarding the marketing of the local area 2 Mbit/s leased line service;


opinion 97-219 on tariff decision 97086 regarding high-speed Transfix lines;


opinion 97-263 on tariff decisions 97032 regarding the Transfix metropolitan service, 97103 regarding the Transfix offer, 97118 regarding leased lines between metropolitan France and overseas départements and between these départements;


and opinion 97-448 on tariff decision 97161 regarding tariff changes for international leased lines.


With regard to national leased lines, ART noted the price cuts being proposed by France Télécom. It felt that these cuts were targeted at high-speed links (faster than 2 Mbit/s). They benefited users, did not appear to be incompatible with available cost information and were justified in view of international comparisons.


However, the price of low-speed leased lines remains high and France Télécom is not respecting the price-lowering commitments it made in the government plan of 13 April 1995 for the period 1995-1998. ART therefore issued a favourable opinion on the decisions regarding leased lines but at the same time asked France Télécom to come forward with a further tariff decision on lower prices for low-speed links. ART included this recommendation in its opinion on France Télécom's draft pricing agreement. Further, it mooted the idea of shadowing the price of a basket of different links reflecting the consumption of companies not immediately able to choose their operator.


Moreover, ART noted that the tariff decisions concerning the conditions for amending or terminating contracts made more concessions to the customer. It noted that the introduction of a measure making it possible to bill digital line customers for the cost of exceptional connection difficulties was merely the extension of a system already applicable to analogue lines.


With regard to billing for international leased lines, France Télécom also proposed significant price cuts and a degree of reconfiguration of the offer which consists in breaking an international leased line down into the national part and the international half-circuit provided by France Télécom.


ART pointed out that all the proposed measures were in line with the harmonization of billing principles required by European Parliament and Council Directive 97/51/EC of 6 October 1997. It further considered that this tariff restructuring was another step towards bringing tariffs into line with costs.

Main leased line tariffs as at 1 January 1998
National leased lines
Access charge

(FF excl. VAT)
Monthly subscription
(FF excl. VAT)

50 km
Monthly subscription
(FF excl. VAT)

250 km

Analogue M1040 2-wire leased lines
2,250 per termination
420
5,420

2 Mbit/s digital leased lines


30,000 per interface
15,100
31,100

International leased lines
Access charge

(FF excl. VAT)
Monthly subscription

(FF excl. VAT)

Neighbouring European zone (including national)
Monthly subscription

(FF excl. VAT)

Europe Zone 2

International analogue M1040 2-wire leased lines
2,250
4,125
6,525

(including national)

International 2 Mbit/s digital leased lines
24,000
51,900
97,300

(excluding national)

2. The high-speed multisite service (HSMS)


ART was asked to issue an opinion on a planned France Télécom offer of very high-speed digital lines (between 2 and 622 Mbit/s), supplied over fibre-optic networks laid in built-up areas (opinion 97‑104). The service, which connects specific sites in the same town or city, is available in any built-up area across metropolitan France and consists of combined voice, data and image transmission.


In its opinion ART considered the importance of such an offer for users and operators:


the availability of very high-speed digital links in towns will benefit certain companies and can help make come of them more competitive, e.g. companies in the sectors of imaging, printing and mapping;


an offer of this kind responds to needs that extend beyond the high-speed market itself and that are felt in areas ranging from voice telephony to data transmission, LAN connections and animated images;


faced with these demands, some of which are still only potential, some operators are currently developing, or have plans to develop, high-speed offers in the main towns and cities.


ART therefore sought to reconcile two aims:


to provide users with this type of offer as soon as possible by issuing a favourable opinion on the plan, albeit for a limited and strictly regulated period;


to promote the practice of fair competition by organizing a public consultation on this subject in order to gather together all the information required to examine the offer before final approval is given.


ART delivered a favourable opinion on 10 September 1997 (opinion 97-104), on condition that the proposed offer respects a certain number of conditions:


it must feature in the catalogue, showing all tariffs and all possible network configurations;


the loyalty bonus must only be awarded on the grounds of communication duration;


trials should be with a maximum of 15 customers, excluding any network operator customers, and should run for no longer than six months, after which time a report will be drawn up and submitted to ART. This will limit any risks of pre-emption of the market.


The ministers included these conditions in their approval of the offer.


Lastly, ART asked for the service tariffs to be re-examined at the end of this period in light of the trial report and the information gathered in the simultaneous consultation process.


The consultation was organized around three main themes:


the situation regarding existing or future offers of very high-speed links over fibre-optic networks in order to tackle the situation from the point of view of the available technology, costs and prices;


the market in terms of supply and demand, including the share dependent on the development of new applications;


the conditions for fair competition in order to be able to handle questions regarding the methods used for value enhancement and cost sharing, the need to reconfigure various parts of the offer, contractual conditions and the practical means of opening these infrastructures up to the operators and suppliers of competing services.


This consultation will be summarized in the first half of 1998 in a public report, which will nevertheless respect the rules on trade secrets.

F. Teletel and audiotel

1. Teletex services (opinions 97-26, 97-156, 97-232 and 97-384)


The tariff decision scrapped the price charged to service providers for rerouting messages from on-line teletex (Minitel) pages. ART noted that making this a free service encouraged providers to use this service and that this in turn benefits the end-user (opinion 97-26).


France Télécom ended trials on the "Sélection Minitel" service because this had not attracted any customers (opinion 97-156).

New price brackets were introduced, the most notable of which was the peak-time adjustments for the teletex bulletin board service accessed on the 3615 number and for 083625 numbers. Furthermore, all modular Minitel tariffs had their peak-time brackets adjusted with the introduction of per-second billing. ART noted how this had contrasting effects on users (opinion 97-232).


Telephone calls made via the teletex 3618 service, used mainly by people with speech impairments, are now included in certain tariff packages: Primaliste and Temporalis, Avantage Partenaires and Avantage Durée. ART felt that including 3618 calls in these packages benefited the users of this service (opinion 97-384).

2. Audiotex services (opinion 97-69)


Audiotex voice services, accessed by telephone numbers beginning with 0836, broadcast pre-recorded messages.


France Télécom suggested changes to the prices charged to audiotex service providers: new subscription charges together with monthly supplements for each special, easily-remembered number, making for an average cut in subscription charges. ART noted that the elimination from the price catalogue of the possibility for service providers to select their own special numbers constituted a limitation of choice for these providers.

G. Freephone Numbers (opinions 97-25, 97-144, 97-264 and 97-325)


The freephone number is one component in the package of obligatory telecommunications services required by article L. 35-5 of the Act and clause 7 of France Télécom’s licence. It enables the companies and bodies subscribing to it to offer a freephone number to their customers. It is used in particular for the provision of practical information.
1. The Universal International Freephone Service (UIFS) number 


France Télécom markets a universal freephone number for international calls complying with the International Telecommunication Union (ITU) standard. Services that can be accessed from France on 00800 numbers are in fact universal international freephone services. A UIFS number is portable, meaning that freephone service customers can switch from one service supplier to another without having to change their number assigned by the ITU. ART is of the belief that this service complements the range of freephone services without requiring a change in charges (opinion 97-25).

2. The national freephone service number


France Télécom has come up with an option awarding price reductions to users with more than 50 subscriptions, although this option is itself charged for. ART asked for further details and improvements to be made to the price list (opinion 97-144).


The switch to per-second billing, the introduction of cheaper off-peak rates, the amendment of the conditions for granting reductions for multiple subscriptions, the introduction of freephone access in non-metropolitan France and the introduction of access to freephone service centres in other countries all result in significant price cuts for the called party. ART felt that the tariffs being proposed were compatible with competition on the freephone services market (opinion 97-264).

3. Universal international and national freephone service numbers


Changes in the offer and price of communications has resulted in price cuts, especially for grouped number requests. ART noted that the suggested changes did tend towards lower prices for users (opinion 97-125).

H. The Internet


ART was called on to closely examine Internet access conditions in France on the basis of two issues submitted for its attention. It delivered opinions on France Télécom's proposed tariff changes for Internet access calls and Internet access for schools.

1. Charges for calls to Internet access providers


In 1997 France Télécom took a number of initiatives aimed at promoting access to the Internet over its telephone network.


It proposed two new tariffs applying specifically to calls made to access provider numbers:


for a monthly charge, the Primaliste Internet option provides substantial reductions on Internet access calls between 10 p.m. and 8 a.m. ART issued a favourable opinion on this proposal (opinion 97-260) but suggested that this charge should be approved for an initial period of just four months while it looked further at the situation of the Internet in France, especially the market positioning of France Télécom and Transpac;


a similar option, Avantage Numéris Internet, is targeted at business customers (connected to a digital line and with day-time reductions). ART came out in favour of this option but made certain observations aimed at ensuring that customers remained free to choose their access provider (opinion 97-382).


France Télécom also proposed tariffs that did not solely apply to Internet access calls but that targeted consumers with high local call costs in general, many of which were in fact accessing the Internet.


This is the case of "second line 15 and 30" packages, which are subscriptions including a second line plus a fixed monthly charge of 15 or 30 hours of local calls. ART issued an unfavourable opinion on these fixed tariffs (opinion 97-461), which were lower than France Télécom's costs and therefore appeared to be generating a scissor effect on the Internet connection market. In other words, a long distance operator buying interconnection to the France Télécom network could never provide an equivalent service that was economically viable.

2. School access to the Internet


France Télécom has designed an offer especially tailored for schools wishing to access the Internet. Its proposal consists in offering a complete service including telephone communications, data transmission over the Transpac network as well as actual Internet access, all for a low fixed price.


ART ruled against this offer in its opinion 98-108 of 13 March 1998, an in-depth study of the situation having revealed the arguments outlined below.


The France Télécom proposal was based on the principle of a fixed charge, which varied depending on the size of the institution, for accessing the Internet over the telephone network. The structure of the proposal is shown in the illustration below and includes the use of the following three segments:


the public switched analogue or digital network (segment 1);


data transmission between the public switched network and the Internet access provider (segment 2);


Internet access (segment 3).





More and more schools will have cable Internet access. However, in its opinion ART stressed that today only France Télécom is active in segment 1, whereas a dozen or so operators are present in segment 2 and there are more than 100 Internet access providers (IAPs) (segment 3), including many fast-growing SMEs.


ART stressed that competition rules do not allow a single operator to bundle all these services together when it has a dominant position on one of the market segments, which is the case of France Télécom with segment 1. Any grouped offer prevents transmission operators and IAPs from providing an Internet access offer for schools and is therefore erecting barriers to market entry.


Moreover, the proposed tariffs significantly undercut France Télécom's costs and therefore generated a scissor effect on prices on the Internet access market.

ART suggested a solution that would have replied to the needs and requirements of the national education system while preserving schools' freedom of choice (a freedom which is essential in view of the speed of technological change and the diversity of local situations). ART accepted special rates for schools on condition that France Télécom would amend its tariff proposition so that operators could, if they wished, access the local loop under the terms of a special offer listed in the interconnection catalogue.


However, these suggestions were not acted upon and the minister instead officially approved France Télécom's proposal.

3. Perspectives


The Internet-related cases in France examined by ART in 1997 essentially revolved around two themes: lowering the cost of calls to IAPs while respecting competition rules; and allowing these providers access to France Télécom's local network.


The outlook for 1998 will include the significant change in competition conditions on the local loop, at least in specific geographical zones as a result of the development of cable Internet access.


Moreover, the appearance on the data transmission market of new long-distance operators authorized under article L. 33-1 will result in much fiercer competition. Previously, the only data transmission networks were composed of lines leased from France Télécom.


Generally speaking, more competition should help bring prices closer into line with costs in the various segments of the Internet access market: local loop, data transmission and Internet access per se.

Chapter 7. Settlement of disputes - conciliation services


By empowering an independent body to settle disputes arising out of contracts concluded under private law, the Telecommunications Act set legal precedent on the basis of economic practices. By allowing ART to intervene in such cases, the legislator was seeking to promote fair competition so that the market would continue to develop and thus benefit the consumer.


In a decision of 23 July 1996, 
 the Constitutional Council covered the legal implications of ART's intervention in what are essentially private law disputes by validating the legal provisions recognizing the capacity of the Paris Appeals Court (judiciary division) to hear claims against ART's decisions in the settlement of disputes.

7.1. Legislative and regulatory framework

A. Legislative framework


The Act of 26 July 1996 sets out the powers granted to ART both for the settlement of disputes and for conciliation, as well as the conditions for the exercising of these powers.

1. Settlement of disputes


ART is empowered to settle three types of dispute, concerning
:


interconnection refusals - the conclusion or execution of an interconnection or telecommunications network access agreement;


conformity
 with arrangements which legally or technically prohibit or restrict the provision of the telecommunications services over cable networks, whether these are networks on the cable plan
 or concession networks
;


conditions and possibilities for operators sharing existing facilities installed on the public domain and on private property.


The law provides for a one-month period during which either party may refer the matter to the Paris Appeals Court against ART's decisions settling the dispute
.

2. Conciliation


ART can be asked to play a conciliatory role
 in all disputes not covered by the procedure for settling disputes, i.e. disagreements on subjects other than network or interconnection access, the use of cable networks and the shared use of installations.


ART can be called in by any natural or legal person, any professional organization or association of the users concerned or by the minister responsible for telecommunications. The competition authority will be informed when a conciliation procedure begins, and is asked to rule on the dispute if this procedure fails (and if the dispute falls within its area of expertise).


Three requests for conciliation were lodged with ART in 1997. Two of them concerned questions regarding the supply of Internet access services. The third concerned the supply of telematics services.

B. Regulatory framework and provisions of ART's rules of procedure for settling disputes


The decree of 19 March 1997
 on the procedure followed before ART and the Paris Court of Appeal in the event of a dispute requires ART to issue its opinion within three months. ART can extend this to as much as six months if it needs to carry out or commission an investigation or expert analysis.

1. Organization of the procedure by ART


The decree of 19 March 1997 requires ART to inform each party of the observations and evidence submitted by the other and, if necessary, sets a time limit for any requested response to be made. ART can also hear the parties when proceedings are already under way.


All of these provisions are aimed at organizing a full hearing of both sides.


Moreover, chapter II of the internal rules of procedure (cf. Annexe 12) adopted by decision of ART on 26 March 1997
 sets out the rules applicable to the procedure for the settling of disputes.

2. Referral


Article 8 of the internal rules of procedure sets out all the items to be included in the referral and stipulates that the three-month period set by the decree of 19 March 1997 for ART to deliver its decisions only starts from the time the referral is complete.

3. The procedure


Article 9 of the internal rules of procedure requires the chairman to inform the parties of the final date for submitting their written observations to ART. This deadline is final and any items received after this date will not be included in the discussions.


In its decision of 30 July 1997
, ART amended its internal rules of procedure, simplifying the procedure for settling disputes. It transferred from the executive board to the chairman responsibility for:


giving the applicant notice to complete the referral procedure;


exchanging responses between the parties;


authorizing a party to produce a single piece of evidence (without copies);


inviting the parties to attend an on-site visit;


convening the parties to a hearing.

4. Powers of investigation


The Act does not grant ART any specific power of investigation when examining requests to settle disputes.


This procedure is based on the voluntary provision of evidence by the parties concerned. In any case, it is in their best interests to supply all the evidence likely to support their demands.


ART's internal rules of procedure state that the chairman can, while respecting the principle of adversary proceedings, take any investigative steps he feels could prove useful. Thus, for the disputes examined in 1997 ART sent each party two questionnaires. It is probable that this investigative step will be applied for all future requests for settlement.


Finally, the chairman can convene the parties to a hearing if he feels it necessary.

5. Professional secrecy 


The Post and Telecommunications Code prohibits the publication of any confidential information protected by law.


ART will not reveal to third parties any of the information it receives from the parties in the course of its investigation. In addition, the members of the executive board and the officials responsible for preparing the dossier are bound by the requirements of professional secrecy.


Finally, article 12 of the internal rules of procedure states that in order to preserve business secrecy, and with the agreement of the parties, ART's chairman can decide to hold the hearing in camera.
6. Appeal possibilities


The Post and Telecommunications Code sets down the rules governing appeals to the Paris Court of Appeal.


The Post and Telecommunications Code, which provides for appeals to the Paris Appeals Court against decisions made by the competition authority
, also sets out a number of exceptions to the new civil code for the examination and judgment of appeals against decisions made by ART.


Thus, the appeal statement must state clearly the purpose of the complaint and include an outline of the grounds for appeal
. This outline must be sent to the clerk of the court within one month of the appeal statement being lodged. If the appellant does not comply with these obligations the Court of Appeal will refuse the appeal without even making a preliminary investigation.


ART is not a party in the appeals procedure but may present its observations.
 It is also summoned to the hearing.


The parties may also ask the chief magistrate of the Paris Court of Appeal to suspend execution of the related decisions taken by ART for the duration of the appeal proceedings.

7.2. The two dispute-related decisions made by ART on 10 July 1997

A. Requests of the parties


On 1 April 1997, Paris TV Câble (part of the Suez-Lyonnaise des Eaux group) called on ART to settle a dispute with France Télécom over the leasing of additional capacity so that it could provide Internet access over the Paris cable TV network. On 18 April 1997 Compagnie Générale de Vidéocommunication (part of Générale des Eaux, now known as Vivendi) submitted a similar request for eighteen of its networks. These disputes concerned relations between the cable operators as commercial companies and France Télécom as the owner of the networks.


It should be recalled that in 1982 France launched a plan (the so-called "cable plan") to invest heavily in cable network infrastructures. France Télécom is still the owner of these networks but has handed over the commercial operation of some of them to private cable operators, who broadcast cable TV programmes. In addition, the Act of 30 September 1986 on the freedom of communication authorized certain cable operators to build their own cable infrastructures in connection with public service concessions awarded by the local authorities concerned. The Telecommunications Act called for a review of any cable network agreements that proved incompatible with the supply of telecommunications services over these infrastructures. According to article L. 34-4, any clauses in these agreements that prohibits the provision of telecommunications services over the networks concerned or that imposes restrictions of a legal or technical nature must be brought into conformity with the new law.


Paris TV Câble and Compagnie Générale de Vidéocommunication wanted to offer access to on-line services over the networks that they operate, which are covered by the cable plan. In this way, they could ensure that the operating agreements concluded with France Télécom conformed with the new regulations.


Having failed to reach an agreement with the historical operator, the two companies asked ART to settle these disputes and in particular to rule that the agreements should be made to conform. They wanted ART to require that all the network alterations be made to ensure the correct operation of audiovisual services and to establish the legal and financial conditions for these changes (timescale, fee, property, maintenance). At the technical level the disputes mainly concerned the property rights to the "cable routers", i.e. the sorting devices installed on the network to send the right communications to the right subscriber. Each party claimed ownership and operation of this equipment.


It is important to realize what was at stake in these disputes: the networks in question could potentially serve three million households and provide Internet access to many schools and businesses.


For France, the Internet is an issue of cardinal importance. The use of cable technology is expected to provide a major boost to its development, for the benefit of users. Access to this service over a cable network means:


much higher speeds than can be obtained over the telephone network;


unlimited usage in terms of time (according to the cable operators' proposed contracts);


high quality service.

B. Jurisdiction


ART does have jurisdiction to settle these disputes.


It found that the legislator had no intention of restricting the terms of article L. 34-4 of the Post and Telecommunications Code solely to the supply of a public telephone service between fixed points.


Furthermore, it considered that agreements that do not allow the provision of an Internet access service impose restrictions of a legal or technical nature, as stated in article L. 34-4.


ART also noted that Internet access is a mixed service and therefore falls at least partly into the sphere of telecommunications services.

C. The procedure


In its decision of 25 June 1997
 ART extended to four months its deadline for issuing a decision on the dispute between Paris TV Câble and France Télécom. This extension was necessary for it to investigate the matter in greater detail.


ART refused the request of one of the parties to exclude from the proceedings a paper presented by its opponent on the basis that these observations had been submitted belatedly. Because the dispute settlement process
 does not provide for the closing of the investigation in the manner prescribed by the new law on civil proceedings,
 any evidence and observations submitted to ART at the end of its investigation are not systematically rejected. In this instance the opposing party had had sufficient time to give an in-depth response to this paper. ART therefore rejected its request.


To preserve professional secrecy ART decided, with the express agreement of each party, that the hearings relative to these requests on 26 June 1997 and 4 July 1997 would be held in camera.


Similarly, ART published the decisions of 10 July 1997 but withheld a passage covered by the secrecy requirement.

D. The decisions


ART pronounced judgment on the merits of the case as follows:


the agreements concluded between France Télécom and the two cable operators for the operation of the cable networks should be amended to enable Internet access provision on the cable networks concerned;


Paris TV Câble and Compagnie Générale de Vidéocommunication will finance, operate and own the cable routing apparatus;


France Télécom will carry out all upgrading work, and the ensuing costs will be met by Paris TV Câble and Compagnie Générale de Vidéocommunication;


maintenance costs will be met by the cable operators. They are provisionally set at 5% of the cost of upgrading the network, with the final figures to be determined one year after operations begin;


the annual fee payable to France Télécom will be in the region of FF4.5 million for the Paris region and at a similar level for the 18 networks operated by Compagnie Générale de Vidéocommunication.

E. Implementation of the two decisions


In its decision of 23 July 1996 the Constitutional Council considered that the decisions taken by ART to settle disputes would constitute executive decisions taken in the exercise of public authority prerogatives. In other words, these decisions are binding on the parties until such time as a magistrate annuls or amends them. The decisions made by ART in settling disputes must therefore be applied in full and immediately by all parties concerned.


In this particular case the parties have regularly submitted progress reports on network upgrading to ART as part of a two-way process. ART has organized a number of joint meetings between Paris TV Câble and France Télécom.

F. Appeals against the two settlement decisions taken to the Paris Court of Appeal


France Télécom took its appeal against both of these decisions to the Paris Court of Appeal on 10 August 1997. The parties were heard on 24 March 1998. ART was not officially present at the hearing, but submitted written and oral observations to the Court.
 The court rejected these appeals in full in two rulings handed down on 28 April
.


The Appeals Court rulings were useful insofar as they clearly stated and fully confirmed the powers that the legislator has conferred on ART for settling disputes between operators. They thus consolidated ART's regulatory remit, intended to foster balanced development of the market and to respond to consumer requirements.


The court considered that:


for reasons of public economic policy, the legislator conferred upon ART, in the exercise of its public authority prerogatives, the task of ensuring that the parties who submitted the dispute for settlement subsequently respect its executive decisions;


ART is empowered to order and even issue injunctions forcing compliance with its decisions to ensure that all work required to guarantee free access to the telecommunications service is effectively carried out in full.


ART's procedure for concluding agreements and setting a timetable was thus validated by the Court of Appeal; now nothing can prevent the public operator from effectively and swiftly applying the terms of ART's decisions.

7.3. Requests for settling disputes relative to the supply of a cable telephone service


The issue of cable telephony has a central role in the development of competition. Access to the local loop, giving direct access to the subscriber, is a key element in operators' strategy. It has emerged that use of the high-capacity cable networks can help develop the local loop and thereby favour competition for the benefit of users.


On 19 December 1997, Paris TV Câble and Lyonnaise Communications each referred to ART their disputes with France Télécom regarding the provision of a telephone service over the cable networks.


ART is still looking into this matter. The requests were both made in view of the provisions of the Act on the settling of disputes concerning cable networks.
 Both companies want the cable network operating agreements they signed with France Télécom to be amended so that they can offer telecommunication services, including public telephony.

Chapter 8. Regulation and the consumer


The objectives of regulation set out in the Telecommunications Act of 26 July 1996 attach less importance to competition than to economic and social considerations, and consumer satisfaction in particular. Competition cannot, therefore, be an end in itself. The Act places the user, i.e. the consumer, at the centre of the liberalization process. So any improvement that benefits consumers in terms of service diversity, lower prices and improved quality are considered to contribute to the success of regulation.

8.1. The legal basis of relations with the consumer


The Post and Telecommunications Code explicitly makes the consumer one of the prime beneficiaries of competition:


"According to their respective competencies, the telecommunications minister and the telecommunications regulatory authority shall be responsible for ensuring: [...] effective and fair competition among network operators and telecommunications service providers, in the interests of users". 


It is precisely to meet the legislator's aim that the regulator directly associates the consumer in its work. This cooperation can take one of two complementary forms:


The Directorate General of Posts and Telecommunications took the initiative of inviting users' representatives to sit on the Telecommunications Networks and Services Consultative Commission (CCRST) and the Radiocommunications Consultative Commission (CCR).


The Act thus states that the two consultative commissions placed at the regulator's disposal "shall consist of equal numbers of service providers' representatives, business service users' and individual users' representatives, and qualified persons appointed by the telecommunications minister".


The users' representatives will also participate, on a more informal basis but just as regularly, in the work of the consultative commission on numbering (cf. part II, chapter 10).


These provisions are extended by the decree of 26 December 1996 on the composition, powers and operation of the consultative commission on radiocommunications and the consultative commission on telecommunications networks and services
, and by the two orders of 26 May 1997
 that specified the composition of these two commissions.


The second form of cooperation, established by ART in 1997, consists of a process of consultation with all consumer associations.


The consumer is also called on to play a key role in regulation insofar as the Act expressly authorizes him to ask ART for conciliation in the settlement of a dispute. ART can therefore be asked to settle a dispute by "any natural or artificial person, professional organization or user association"
.


The law also gives the consumer the right to demand sanctions against any operator that fails to respect his obligations. ART may therefore impose penalties on an operator that fails to respect the legislative and regulatory provisions and any implementing decisions, in particular at the request of "a professional organization or a natural or artificial person"
.

8.2. Establishment of mechanisms and methods

A. Participation in the work of existing consultative bodies


The consumer and user associations took part in two CCRST and CCR meetings in 1997. Discussions focussed in particular on the definition of the criteria and means of assigning the "E" digit for carrier selection, the definition of the local calling area and the means of allocating audiovisual transmission frequencies.


For its part, the consultative committee for numbering and its sub-groups enabled consumers' and users' representatives to discuss matters concerning portability, carrier selection and identification of the local calling area.

B. New participants


Before 1997 only the AFUTT, UNAF and UFC
 had been consulted, on an ad hoc basis, in the context of the broader consultations organized by the public authorities responsible for the telecommunications sector.


As soon as it was set up, ART made plans for a permanent and structured process of dialogue with the consumer associations. One of the members of the executive board (Bernard Zuber) was assigned the task of directing and coordinating ART's action in this respect.


Contacts were established with the 20 approved national consumers' organizations represented on the National Consumer Council (CNC). Bilateral meetings were held between ART and the consumer groups as of March 1997 and throughout the summer.


ART's organization, missions and projects were presented to the CNC's consumer college on 24 October 1997.

C. Launch of a public consultation exercise


On 31 October 1997 a questionnaire was sent to the 20 associations making up the CNC, the AFUTT and the INC
 with the aim of more accurately identifying consumers' needs in the telecommunications sector, and more specifically what telecoms users expect of the regulator. The results and conclusions of this consultation exercise led to the drafting of a list of topics discussed by the associations at the colloquium of 15 December 1997 entitled "ART is working for the consumer". The responses to the exercise can be summed up in four points:


there is a need for information in this sector;


there is a need to maintain the quality of service in the new competitive environment as well as a desire for an effective system for certifying services in accordance with the current legal provisions;


there is a need for consultation on the important features of regulatory policy such as the notion of the universal service, the definition of service quality criteria and consumer baskets;


a principle should be adopted for mediation in the settlement of disputes between operators and consumers.

D. Dissemination of technical fact sheets


A kit comprising 20 technical fact sheets was distributed to the general public on "Consumers' Day", 15 December 1997. The aim was to present - in layman's terms- an overview of the telecommunications sector and the activity of ART on the eve of the introduction of full competition. This kit has been regularly updated since 15 March 1998.

8.3. Towards a regular, in-depth process of consultation


In view of the interest aroused by these initial campaigns, and to meet users' requirements against a backdrop of liberalization, ART decided to maintain and deepen its approach in favour of consumer information.


A number of initiatives were taken in 1998 in the context of a "consumer action plan":


a consumer's conference will be organized some time in 1998, focusing on the economics of mobile telephony;


meetings were organized with the operators on 3 April 1998 and with the association representatives on 9 April 1998 in order to continue the work begun in 1997 on the following subjects:

- definition of the composition of the consumer baskets and the further refinement of "consumption patterns";

- definition of the criteria for service quality and perspectives with regard to the certification of services;

- establishment of methods of mediation, setting out the principle of initial mediation by the operators, with ART only intervening when the first attempt at mediation has failed;


the "Mobile Communications Market Observatory" will change it name to the "Telecommunications Observer" and will aim to provide the industry and the general public with comprehensive information on the telecommunications sector.

Chapter 9. EU and international activities


By nature, the telecommunications sector is international in scope. Cross-border links developed at an early stage and cooperation between countries goes back a long way. The International Telecommunication Union (ITU) has been the main technical body since 1934, when it took over from the International Telegraph Union created in Paris in 1865 (cf. figure 13).


The opening up of economies in the EU and across the globe has strengthened this international dimension. The quest for critical mass, as well as the huge investments needed for research and infrastructures, has resulted in alliances between the operators of different countries (e.g. the agreement between France Télécom, Deutsche Telekom and Sprint), the establishment of foreign subsidiaries (in emerging countries and on new markets such as mobile telephony in developing countries), and even mergers and takeovers.


By forcing competition on former national monopolies, the European regulatory framework that has emerged since 1986 has been one of the most powerful driving forces behind the process of international cooperation. Following the lead set by the US and the UK in the mid-1980s, this movement was further consolidated by the agreement, signed in the WTO on 15 February 1997, 
which ratified reciprocal concessions between 69 countries
 on telecommunications services and foreign investment. The agreement's content was very largely inspired by European legislation. One of ART's first official acts was to attend the talks on this reference text as part of the French delegation (cf. figure 14).

Figure 13: The International Telecommunication Union (ITU)


The ITU is an intergovernmental organization that comes under the aegis of the United Nations. Headquartered in Geneva, it represents the administrations of the 180 or so member countries. In 1992 it underwent a far-reaching transformation with the aim of involving sector representatives in its activity (operators and scientific and industrial bodies) and of adjusting its structures to the rapidly-changing world of telecommunications. It also took this opportunity to adopt a fixed constitution and convention because until then it had been governed by a series of conventions that changed with each conference.


The supreme body of the ITU is the Plenipotentiary Conference, which all Member States attend and which meets once every four years. It elects from this conference the 43 countries that will send representatives to sit on the Council, the ITU's steering body, and elects a secretary general and deputy secretary general who provide the Council's secretariat and are responsible for carrying out its decisions.


Since the reform of 1992 the ITU has been organized into three sectors, each reporting to the general secretariat and each operating along the same lines. Each sector has its own World Conference, a bureau whose director is elected by the Plenipotentiary Conference, an advisory group and study groups.


The development sector seeks to structure the development of global telecommunications. It is organized around the World Telecommunication Development Conference, which meets once every four years. It is aided by two internal study groups. The development bureau is responsible for administering this sector. It is aided by the advisory group.


The standardization sector (ITU-T) is responsible for setting out the global standards for telecommunications systems. The World Telecommunication Standardization Conference meets once every four years and adopts recommendations to that effect. A total of 14 study groups have been set up. Administration is the responsibility of the standardization bureau assisted by an advisory group.

The radiocommunication sector (ITU-R) defines the regulatory and technical provisions for radiocommunications, and is responsible for standards in this sector. The World Radiocommunication Conference, which establishes the international regulations, meets once every two years. The Radiocommunication Assembly is charged with more technical aspects and makes the necessary recommendations. It also meets every two years and organizes the work of nine study groups. There is also a radiocommunication bureau.
Figure 14: WTO Agreement


In April 1994 the signing of the 8th round of the GATT talks (General Agreement on Tariffs and Trade), known as the Uruguay Round, led to the creation of the World Trade Organization (WTO). The new body is a permanent multilateral organization charged with defining and applying the rules for promoting the development of international trade.


The agreements of April 1994 also saw the signing of the General Agreement on Trade in Services (GATS) intended to foster development in this area. This sets out the fundamental principle of national treatment which prohibits a country from giving privileged treatment to its national operators. The agreement also includes a provision making it possible to prohibit a country from discriminating between foreign service providers, the so-called most favoured nation (MFN) clause. This framework agreement represents considerable progress in that, until then, these services had not been covered by the GATT which was solely concerned by trade in goods. There are additional specific commitments per country which detail the concessions that each country is prepared to grant its trading partners from a list of given services or sectors.


However, in certain sectors, such as financial services, maritime services and basic telecommunications (compared with value-added services), the signatory countries were unable to come to any agreement on these specific commitments. For telecommunications, a decision was taken to start fresh talks in a sectoral group which was to have concluded its work by 30 April 1996. Because of the reluctance of certain countries, especially the United States, no agreement was possible until 15 February 1997. In all, 69 countries signed the agreement which applies to all GATS signatory countries, i.e. 132 countries.


In addition, 57 of the signatory countries appended to their specific commitments all or part of a reference document setting out the principles of a fair regulatory framework for operators, the basis for which was inspired by EU law. This defines the obligations of interconnection, universal service, the allocation of scarce resources and the establishment of national regulatory authorities.


The agreement signed on 15 February 1997 came into force on 5 February 1998. It represents a historic milestone in the global movement towards introducing competition in the telecommunications sector because it defines the common regulatory principles included in international law. However, the diversity of the specific commitments made by the signatory countries means that this is not a global agreement for the liberalization of telecommunications because, unlike the European process, it is not based on the definition of a harmonized approach to the conditions for opening the sector up to competition.


It should be noted that the concessions made by the various signatory countries vary in scope. Whereas the countries of the European Union, the United States and Japan all agreed to open up their markets as of 1998 and adopted the regulatory principles set out in the reference document, other countries limited the extent to which they opened up their markets while still others deferred applying the principles or kept their regulatory obligations to a minimum.


The creation of ART is itself very much the result of France's international commitments. European law in particular requires the separation of the functions of regulation and operation. When the State has a majority stake in the dominant operator, as is the case in France, the best way of guaranteeing the required separation is by creating an independent regulatory body.


Founded a year before the total liberalization required by European law, ART was assigned the task of ushering in the conditions for free and harmonious competition on the French market. Its activity is closely monitored by the European Commission which has, on several occasions, recognized the quality of its work in implementing EU directives.


The Telecommunications Act sets out, with some leeway, the international responsibilities of ART: "At the request of the telecommunications minister, the telecommunications regulatory authority shall participate in the preparation of the French position in international negotiations on telecommunications issues. At the request of the minister, it shall participate in representing France in the relevant international and European Union organizations".


To take account of the great diversity of the tasks assigned to ART, which coincide with many of the issues covered by EU telecommunications policy and the specialist institutions (ITU, CEPT
), a pragmatic set of rules has gradually been introduced. ART is the only body with jurisdiction in certain areas and, as such, often represents France in technical negotiations. On the other hand, only government representatives are empowered to commit France to negotiations leading to texts with a normative value (above all, EU regulations and directives). In practice, France is often doubly represented and, at the very least, there is constant dialogue between ART and the departments of the ministry for industry.


However, as a government body ART will not, of course, back any position in international circles that runs counter to government policy.

 9. 1. ART's participation in EU work


At EU level ART has played a key role in the preparatory talks for various draft directives. It also closely followed the debates on key issues in terms of regulation and the information society. ART held talks with the European Commission on numerous occasions in 1997:


it issued a response to the European Commission's draft communication on applying the competition rules to access agreements in the telecommunications sector (April 1997);


it issued a response to the European Commission's Green Paper on numbering (in the spring of 1997);


it took part in a workshop on the creation of a European regulatory authority (June 1997);


it published its observations on the Commission's draft recommendation on interconnection charges (August 1997);


it prepared a response to the European Commission's draft communication on the status of voice telephony over the Internet (September 1997);


it is still involved in the negotiations on the directive on numbering and carrier selection;


it participated in the negotiations for the directive on radio relay equipment and telecommunications terminal equipment and mutual recognition;


it is involved in standardization work, especially for the development of third-generation mobile telecommunications systems (UMTS);


it issued a response to the European Commission's observations on the measures for transposing EU directives into national legislation and on the economic indicators project (December 1997).


Work begun in 1997 and scheduled for completion in 1998 concerns:


ART's response to the European Commission's Green Paper on the Convergence of the Telecommunications, Media and Information Technology Sectors;


ART's observations on the Commission's draft directive amending directive 90/388/EC on guaranteeing the legal separation of the activities of the same operator on the telecommunications and cable TV networks (cf. part III, chapter 1).


In all these areas ART is helping to draw up the French position in the context of the interministerial work being done by the SGCI
 and, in certain cases (numbering, terminals, UMTS, Green Paper on convergence), is in contact with the European Commission or participates in the negotiations held in Brussels.


In addition to contributing to EU legislation, ART is actively committed to improving coordination between regulators, which is necessary for the uniform application of the rules governing the telecommunications sector in Europe.


ART thus took the initiative of convening the first informal meeting of independent European regulators in Paris in November 1997. This was intended to complement the regular round of high-level meetings organized by the European Commission (cf. figure 15).

Figure 15: The goals of the "club" of European regulators



By convening the first informal meeting of existing EU independent regulators in Paris, ART responded to a desire expressed by the regulators and the European Commission for the creation of a network to foster contacts and exchanges which could eventually lead to a more harmonious application of the reform of the telecommunications market.



Because they are all faced with similar problems, the regulators need to be able to exchange their experiences and develop joint responses to fresh challenges.



With the backing of the European Commission, the group of independent regulators will be a forum for setting legal precedent for the introduction of continent-wide competition and new concepts adapted to the way the market is developing.



The "club" has begun to address a series of questions to which a common response is absolutely necessary for the process of European integration. A technical working party therefore met in January 1998 to look at the issue of cross-border interconnection, which will require joint solutions if the goal of a unified European telecommunications area is to be reached.

9.2. ART participation in multilateral international work


ART, in association with officials from the post and telecommunications directorate and French operators and industry, has actively participated in the reform of telecommunications structures and regulation in developing countries. This work has been done in the ITU's Second World Telecommunication Policy Forum on Trade in Telecommunications, which met in Geneva on 16-18 March 1998, and in the ITU's World Telecommunication Development Conference, the last session of which was held in Valetta, Malta, from 22 March to 1 April 1998.


ART also participated in the World Radiocommunication Conference held in the autumn of 1997. (cf. part II, chapter 2).


A number of initiatives have been taken in a European framework extending beyond the boundaries of the EU. Within ECTRA
 ART, in association with the post and telecommunications directorate, has undertaken to apply the following decisions for harmonization:


the CEPT/ECTRA decision of 12 March 1997 on the provision of information for inclusion in a database on the conditions governing the granting of licences for VSAT/SNG
. This database may be accessed from the web site of the European Telecommunications Office (ETO)


the CEPT/ECTRA decision of 3 July 1997 on the harmonization of the conditions for authorizing and coordinating the procedures applicable to satellite personal communications systems (S-PCS) in Europe, operating in the frequency bands 1,610-1,625.5 MHz, 2,483.5 MHz, 1,980-2,010 MHz and 2,170-2,200 MHz.

Figure 16: European telecommunications organizations


Beyond the strict confines of the European Union, the countries of continental Europe are also represented in organizations that provide forums for discussion and the exchange of information. These bodies also provide a consistent defence of Europe's interests in the telecommunications sector. There are currently two types of body: a regulatory body and operators' organizations.


The European Conference of Postal and Telecommunications Administrations (CEPT) represents all the regulatory authorities of the ITU's European member countries. It currently has 43 members, with all EU states represented. Founded in 1959, the CEPT underwent major organizational reform in 1992. Its ruling body is the Plenary Assembly. Attended by all member countries every three years, the Plenary Assembly elects the CEPT's president (currently Finland). The next assembly will be held in September 1998.


In 1992 the CEPT created three regulatory bodies operating in three separate areas:


the European Committee of Telecommunications Regulatory Affairs (ECTRA). Its permanent office, the European Telecommunications Office (ETO), is based in Copenhagen and prepares the joint positions, most notably for numbering and licences, in association with the European Commission and the other CEPT bodies. ECTRA also comprises a number of ad hoc working groups;


the European Radiocommunications Committee (ERC), whose permanent office, the European Radiocommunications Office (ERO) is charged with regulatory cooperation in the field of terrestrial, radio relay and satellite radiocommunications;


a special working group on aid and consultancy for the countries of central and Eastern Europe, ACECO, which answers directly to the plenary assembly. This group participates in European programmes.


The operators' organizations represent the European operators which were rather marginalized from the CEPT after the 1992 reform. These organizations are:


the association of European Telecommunications Network Operators (ETNO), an inter-operator cooperation body;


the European Telecommunications Standards Institute (ETSI) founded in 1987 which plays a key role, especially for the harmonized use of new technologies.

9.3. Bilateral exchanges of information


ART has established bilateral relations with the leading foreign regulatory authorities in an attempt to learn from their experiences before making choices at national level. Examples of this are international comparisons of interconnection tariffs, an examination of the American reform of the universal service and Internet access for schools in the UK and US.


ART has also pursued the parallel objective of assessing the conditions in which other countries respect their obligations resulting from European directives or the WTO agreement. It has thus been able to defend the interests of French participants in the telecommunications market while helping to build France's image as a country that fosters free competition and respects its EU and international obligations.

A. Bilateral contacts


Prime examples of ART's many bilateral contacts include:


an Oftel/ART workshop and in-depth consultation in Paris with British regulatory officials (the Oftel director and the telecommunications director at the trade and industry ministry);


a visit by ART chairman to the United States in September 1997 where he met the most influential figures for this sector in the US administration (Federal Communications Commission, State Department, US Trade Representative, Commerce Department), along with a leading Congressman. The exchange was completed with the visit to France of Mr Magaziner (author of a report on electronic trade) and Mr Lang (deputy US Trade Representative);


Paris visits by various foreign and especially European regulators: Mr Freese (Sweden), Mr Andersen (Denmark), Mr Cruickshank (United Kingdom), Mrs Bertrand (Canada) and Mr Fürer (Switzerland);


a trip to Bonn on 20 February 1998 where ART chairman and his delegation met German regulator M. Klaus-Dieter Scheurle, Chairman of the Regulierungsbehörde für Telekommunikation und Post (Post and Telecommunications Regulatory Authority). This provided an opportunity to examine regulatory matters in both countries.

B. Bilateral cooperation


ART was active in international bilateral cooperation with OECD members and emerging nations.

1. OECD countries


At a more technical level ART has established lasting bilateral relations with France's leading trading partners, especially with its counterparts in the larger EU Member States and the countries of North America and Asia. Its primary aim is the exchange of experience and information on initiatives taken in the fields of interconnection, the information society and methods for calculating the cost of the universal service and tariffs. In this context the ART received Swedish officials in February 1997, Danish and British delegations in March and Swiss representatives in November. It was also visited by ECTRA/ETO officials in February 1997.


ART also sought to study the experience of countries that have gone further down the road of telecoms liberalization, especially with regard to mobile telephony and the Internet. To this end two members of the executive board visited Helsinki on 29-31 October 1997 to look at the way in which Finland liberalized its telecommunications sector five years before the EU deadline (Finland took an opposite approach to that chosen by the European Union, pushing through liberalization before legislative harmonization).

2. Emerging nations


Wider-ranging dialogue between ART and its foreign interlocutors is a major factor in heightening France's profile, especially in emerging nations that have good potential for development and that are newly committed to the principles of free competition. These countries sometimes encounter difficulties related to a lack of visibility in the application of new legal and organizational frameworks. This explains their regulatory bodies' strong demand for cooperation.


ART has hosted visits from the two rival Chinese operators: China Unicom sent delegations in June 1997 and March 1998, while a China Telecom team was received in November 1997.


ART has also had meetings with central and eastern European bodies.


It participated in a France-Slovakia seminar in May 1997 and a France-Bulgaria seminar in October on general policy and telecommunications regulation.


It had an opportunity to share its experiences at a France-Poland regulation workshop in May and received Romania's regulators in September 1997. Representatives from Kazakhstan, Morocco, Côte d'Ivoire, Colombia and India have also consulted ART.

9.4. Conditions governing the routing of international traffic


In the area of international traffic routing, the law entrusts ART with ensuring "that operators licensed to route international traffic to and from French public networks enjoy equivalent treatment, in particular with regard to interconnection conditions to the French and foreign networks to which they request access".


The legal provisions on this point are rounded out by the decree on standard clauses in the specifications associated with the licences awarded for the establishment and operation of public networks and the supply of a telephone service.
 This decree states that an operator routing international traffic to or from countries where such "equivalent treatment" does not exist may be requested by ART to offer the other licensed operators on the French market access to infrastructures for routing this international traffic, in order to preserve equality of treatment between operators.


At its inception ART asked Yvon Le Bars, a member of its executive board, to examine the conditions for routing international traffic. The aim was to identify the key issues in economic and competition terms, and to ascertain the most suitable means of further strengthening France's role as international hub for traffic routing.


Consequently, at the public consultation exercise it organized in the autumn of 1997, ART was able to identify the conditions for applying the legal and regulatory provisions to operators' access to submarine cable systems. Following the consultation, on 17 December 1997 it adopted the major guidelines for its activities in international traffic routing over submarine cables
 (cf. figure 17).


In 1998 ART is planning a public consultation on the means of applying the legislative and regulatory provisions relating to the equivalent treatment of operators licensed to route international traffic. The aim of this is to identify the way in which the telecommunications minister - at the proposal of ART - assesses the equivalent treatment of operators in conditions that respect France's international commitments.

Figure 17: Conditions governing access to submarines cables


ART is required by the Post and Telecommunications Code to ensure effective and fair competition on the French international services market. To this end it has to ensure that all operators have equal access to the resources required to route international traffic. Consequently, in 1997 it launched a far-reaching process of consultation which concluded with the adoption of guidelines for the conditions of access to submarine cables. This approach sought to achieve three goals: to encourage fair and effective competition on the international services market; to help promote France's role as a hub for international traffic routing; and to improve the transparency of a complex legal and technical framework in order to strengthen operators' legal security.


Submarine cables route around 40% of international traffic to and from France. They are governed by private contracts between several telecommunications operators who jointly (but not severally) own the system's transmission capacity. To satisfy their own needs, the member operators of the consortium share the system capacity on the basis of the number of shares - called minimum investment units - that they own in the association. A common reserve capacity gives them the opportunity to increase their share and therefore their capacity. For operators that are not members of the consortium, access to this reserve capacity is possible through the acquisition of irrevocable usage rights that remain valid for the length of the cable's lifetime.


The guidelines adopted by ART do not change the legal situation. Their intention is to clearly identify the current legal framework for the conditions for access to submarine cables and to indicate, in this framework, what principles should govern the regulator's work. These indications most notably concern:


the transitional nature of the current situation: ART stresses that the question of fair access to submarine cables should only be a short term issue. It feels that all the operators should be able to help build and fund future cable systems leaving France.


the legal qualification of submarine cable systems: ART makes the point that the submarine cable systems arriving in France do correspond to the legal definition of a telecommunication network, and that any operator building or using this capacity with a view to providing public telecommunications services must therefore seek authorization as set out in article L. 33-1.


the applicable obligations with regard to transferring irrevocable usage rights: ART stressed that France Télécom must give new operators access to these systems in identical conditions to those it benefits from as a member of the consortium. Such access should be non-discriminatory, especially in terms of acquisition deadlines and tariff conditions.


conditions for access to the submarine land stations: to be able to use the irrevocable usage rights they have acquired, operators must be able to route their international traffic to the submarine cable ground station. The corresponding services fall under the general requirements for interconnection and are negotiated by the operators in agreements that provide for either direct access or access over leased lines. If these services do not feature in the operators' interconnection catalogue, ART is not entitled to intervene before these negotiations are concluded.

Chapter 10
Consultation and communication


In a complex legal and technical environment, communication, transparency and consultation are integral elements of ART's work. The Telecommunications Act stipulates in several places that ART must deliver its decisions in an objective, transparent and non-discriminatory way.


ART's first task is to gather feedback from participants to ensure that the decisions it takes are relevant to the market situation. To this end, it organizes regular consultation through the two consultative commissions placed under its authority by the Act. It can also gather information through the existing consultative committee on numbering as well as the interconnection committee established by the decree on interconnection. These consultative bodies consist of operators' representatives, users' representatives and other qualified persons. ART has also taken its own initiatives to facilitate regular contact with market players and key figures. This is done through public consultation exercises, special hearings before ART's executive board, informal meetings and a discussion group on the Internet.


ART's other role is to communicate the broad guidelines of its action to the industry and to explain its technical decisions to users. This is why, in its first year of operation, it concentrated on implementing a wide range of external communication tools for industry professionals and consumers.


ART now has a resource centre containing the main publications on the telecommunications sector.

10.1. Consultation

A. Consultative commissions and committees

1. Consultative commissions


The Act of 26 July 1996 established two consultative commissions.
 These replaced the two commissions that were formerly under the authority of the DGPT (namely the consultative commission on telecommunications services and the radiocommunications consultative commission). The decree of 26 December 1996
 defined the commissions' functions and operating conditions. The two decrees of 26 May 1997
 set forth their composition, which differs from that of the two previous commissions owing to the introduction of full competition.


Consisting of equal numbers of operators' representatives, users' representatives and other qualified persons, the radiocommunications consultative commission (CCR) and the telecommunications networks and services consultative commission (CCRST) come under the authority of the telecommunications minister and ART's chairman.


These commissions are responsible for examining draft regulations on radiocommunications and on telecommunications networks and services. They may also be consulted on any issue falling within their field of competence. The telecommunications regulatory authority runs a secretariat for the two commissions.


The CCR was convened twice in 1997, under the chairmanship of Marc Houery. ART presented the commission with its dossiers on attributing audiovisual transmission frequencies, the wireless local loop, the fixed service frequency bands, corporate radiocommunication, satellite personal communications systems and amateur radio.


The CCRST also met twice in 1997, under the chairmanship of Pierre Faurre. It examined ART's proposals on carrier selection (particularly the terms and conditions for attributing the "E" digit and 16XY prefixes) and on the definition of the local access and transport areas.


As part of ART's response to the European Commission's Green Paper on the Convergence of the Telecommunications, Media and Information Technology Sectors, the two telecommunications consultative commissions met jointly in April 1998 in an effort to create the broadest possible dialogue with the sector.

2. The committees 

a. The interconnection committee: extensive consultation with the sector


The interconnection committee was established by decision of ART on 4 June 1997
. It consists of representatives of public network and public telephone service operators and associations of operators. It is convened by the chairman of ART.


The committee is organized into three sub-committees (networks and services, economic issues, technical specifications) consisting of qualified persons. It meets at least twice a year and must be consulted on certain issues related to interconnection.


The committee met twice in 1997 to discuss ART's draft decisions on the list of additional and advanced services and functions, France Télécom's interconnection catalogue and the local access and transport area.

b. The consultative committee on numbering


The consultative committee on numbering is an informal discussion group, chaired by ART and consisting of representatives of all those market participants - operators, service providers, businesses, users - concerned by numbering. It was set up by the DGPT, following the consultation organized in 1993 to prepare for the change to the new numbering plan on 18 October 1996. Since then, it has become the forum through which all ART's decisions on numbering are prepared.

B. Public consultation


In 1997, ART organized several public consultation exercises to ascertain the positions of relevant players before deciding on the practical implementation of the Act's provisions on various technical issues.


In April 1997, ART launched a call for comments on the advantages and drawbacks of introducing business-oriented digital radiocommunications - the new generation of mobile networks independent from the land mobile service - in France. At the end of this consultation process, it launched a call for applications between 2 July and 30 September 1997. Three responses were received, and a summary of the call for comments was published in November 1997.


A public consultation exercise was held in May and June 1997 to determine the best procedure for issuing licences to establish and operate public networks and provide a public telephone service. This consultation also covered the process for allocating the numbering resources needed for carrier selection. On the basis of the comments it received, ART refined the criteria for attributing "E" digit carrier selection in its decision of 16 July 1997
.


 A public consultation exercise was organized from 30 September to 31 October 1997 on France Télécom's plan to introduce an offer of very high-speed digital subscriber lines (high-speed multisite service)
 on the fibre-optic infrastructure in urban areas. This service, provided on lines leased from France Télécom and designed for voice, image and data transmission, will boost the development of the local loop and the offer of new telecommunications services for businesses, local authorities and consumers.


Between 8 October and 5 November 1997, ART organized a public consultation exercise on the conditions of access to submarine cables, which represent a significant proportion of the infrastructure on which international traffic is routed to and from France. This initiative was aimed at designing, in association with the sector, a set of general guidelines for the regulator's action on this particular technical issue, which has major international economic implications. As a result, ART adopted a set of guidelines on 17 December 1997.


A call for comments on issuing licences and attributing frequencies to TESAM and Iridium Italia for the provision of satellite personal communications systems was published in the Official Journal on 7 December 1997.

C. Special hearings before the executive board, informal meetings and discussion groups


To gather information that could be used for preparing its decisions, ART organized a number of special hearings before its executive board in 1997. At these sessions, key figures presented their comments and suggestions on various issues.


For example, in preparation for an opinion on the decree setting forth the conditions for interconnection, the executive board invited senior executives from several operators to put forward their suggestions on interconnection. Similarly, a special hearing for operators' representatives was organized before ART delivered its decision approving France Télécom's interconnection catalogue.


Representatives from France Télécom and AFOPT
 were interviewed in preparation for evaluating the costs of the universal service. Senior executives from the post and telecommunications division of the ministry for industry and France Télécom were heard on the issue of the universal directory, principally to prepare ART's opinion on the draft decree.


The board also heard France Télécom representatives on the matter of the agreement setting the public operator's multiannual tariff objectives and on the future procedure for issuing its licence.


A series of hearings was held for the heads of radio paging operators to assess the future of the European ERMES standard.


Other figures were invited by the executive board to give their views on various issues. They included Francis Lorentz, charged by the prime minister with a brief on electronic commerce and the director of the Treasury on the future privatization of France Télécom.


Beginning in autumn 1997, ART has also held monthly informal meetings with key figures interested in developments in the telecommunications sector. These meetings are an opportunity for ART to explain its role and gain a better appreciation of market players' expectations.


ART also set up a discussion group on the Internet. Headed by Dominique Roux, a member of the executive board, the group held its first meeting on 16 December 1997. It is composed largely of institutions, representatives of operators and cable operators as well as Internet access providers and researchers. The group's objectives are to assess the impact of the Internet on telecommunications markets and to define the regulatory issues raised by this new communications tool for the benefit of market players and public authorities. Four avenues of investigation were defined at the first meeting: the market, the economy, infrastructure and applications. The group gathers information on these topics from hearings and external studies to provide players with a deeper knowledge of the Internet's implications.

10.2. ART's external communication


For the newly established authority, 1997 was a period of intense multilateral communication aimed at the media, telecommunications players and, of course, consumers.


ART focused its efforts on three central communication strategies:

A. Regular information for market participants


Throughout 1997, ART kept participants regularly informed of its decisions.


On-going contacts were established with specialized and mass media. ART also published regular press releases to explain its most important decisions and provide updates on its activities.


This information campaign was underpinned by the publication of ten documents presenting ART's work (see Annex 11), much of which can now be consulted or downloaded from its web site.


To specifically target consumers, ART organized a "Consumers' Day" several days before the introduction of full competition, in partnership with the 20 recognized consumer associations participating in the national consumer council (CNC), the French association of telephone and telecommunications users (AFUTT) and the operators.


In 1998, ART plans to increase the number of meetings with different market players (consumers, elected officials, business leaders, operators, etc.) by organizing a series of presentations at its new premises.


In response to the expectations of the sector, ART intends to follow up its report this year by launching an external newsletter that will give a regular overview of its activities and future action.

B. Active involvement in a wide range of events


Contact and dialogue with the sector is a major part of ART's work, and the authority has striven to improve its action by participating in numerous events. The chairman of ART, members of the executive board and some staff members have taken part in conferences, conventions and symposiums in France and abroad.


ART has also been present at several trade fairs (IT-Comdex, Sircom and the Forum des Opérateurs), which provided an opportunity to keep abreast of developments in the telecommunications sector and to provide information about its own activities.

C. A new communication tool: the ART web site





In 1997, ART prepared its web site, a general communication tool that provides a wide range of detailed and constantly updated information on its regulatory activities in France. The site was launched on 5 March 1998, just over a year after ART was established.


The web site is a means for ART to inform participants about the opening of the French telecommunications market to competition, as stipulated in the Act. It is also intended to contribute to the French government's programme of action to prepare France's entry into the information society.


In practical terms, the web site enables ART to present its own work and to disseminate information on the telecommunications industry in France and abroad. A system of hyperlinks allows visitors to access other relevant sites. Last but not least, the ART web site fosters dialogue with the outside world via e-mail, mailing lists and discussion forums.


The web site was designed for a wide range of users. It is intended for telecommunications professionals in the broadest sense, both in France and abroad: operators, service providers, trade unions, businesses, local government, regulators, universities and specialized telecommunications schools, consultants, analysts, lawyers, journalists, libraries and French economic development offices overseas.


In terms of content, the information currently available is grouped into eight sections covering all ART's activities and facilitating some administrative formalities for professional users:

· Profile of ART

· Legislation (Telecommunications Act, enabling decrees and orders), thematic and chronological lists of opinions and decisions adopted by ART in 1997 and 1998 with links to the full text of approximately 50 of them, European Union legislation) 

· News (press releases, speeches and interviews with the Chairman, press coverage)

· Telecommunications - A User's Guide (information for consumers)

· Publications

· The "Mobile Communications Market Observatory" (since November 1997)

· On-line office: an interactive tool allowing users to download or fill out forms to be included on mailing lists, to subscribe to publications or to access the webmaster's mailbox - all on line

· Mail


The site is set to expand in the near future. More information will soon be made available, and new applications to make it easier to consult. Other planned features are:

· implementing search facilities (search engine, keyword index, tree structure) 

· enhancing existing sections (putting the main opinions and decisions of 1998 on line and expanding the 1997 base)

· creating new sections (on interconnection)

· introducing application forms (for CB apparatus and licences to operate independent networks)

· extending the translation of the site (English, then German and Spanish);

· creating four specific applications with multi-criteria entries: numbering ranges, frequency bands, lists of licensed installers and approved equipment, "Mobile Communications Market Observatory"

· creating links to other telecommunications sites


By 12 May 1998, ART's web site had recorded over 12,000 hits.




10.3. The resource centre


ART is equipped with a resource centre containing all the reference publications in the field of telecommunications. Equipped with a specialized documentary base composed of constantly updated information, the centre is a powerful information tool for ART's staff, market players and the public. Documents available for consultation include:

· Legislation

· French and foreign periodicals

· Economic and legal periodicals and other documents

· Reference works on telecommunications


The resource centre is open to the public by appointment. Files of articles on particular themes, compiled by the centre's team of librarians, are available for consultation, together with relevant French and European Union legislation.

Chapter 11. Organization, operations and resources of ART


One of ART's priorities in 1997 was to create an appropriate administrative structure within which to carry out its functions. It strove to implement an organizational structure with sufficient human and material resources to meet its needs within the allocated budget.

11.1. Organization


The first sessions of the executive board focused on ART's organization and operation. On 7 January 1997, the board drew lots to determine the terms of office of four of its members.
 The Act stipulates that when ART is founded, the length of the board members' terms is to be determined by drawing lots, with the exception of the chairman's term, which is set at six years. This process, intended to allow phased replacement of board members, produced the following outcome: 

· Yvon Le Bars was appointed for a non-renewable four-year term;

· Dominique Roux was appointed for a renewable two-year term;

· Roger Chinaud was appointed for a non-renewable four-year term;

· Bernard Zuber was appointed for a non-renewable six-year term.


Jean-Michel Hubert was appointed chairman of ART for a non-renewable six-year term.


By a decision of 26 March 1997, ART also adopted its internal regulations 
, which, in the first title, set forth the rules of operation of ART's executive board, in particular its mode of deliberation.

Article 4 of the internal regulations on the organization of the executive board's meetings stipulates that it will deliberate with a majority of members present. The quorum is set at three members. The chairman or one of the members may request a vote. Voting is by show of hands, unless the chairman or a member requests a secret ballot. In the event of a tied vote, the deliberation will not be adopted. In practice, this provision has never been applied, since all deliberations to date have been adopted by consensus.

ART is composed of divisions placed under the authority of the chairman
. The divisions are directed by Pierre-Alain Jeanneney, who was appointed Director-General by Jean-Michel Hubert.

ART has six divisions, plus a communications unit:

· The secretariat general manages human resources, industrial relations, the budget, accounting, general business, security, information systems and requests for documentation.

· The legal division is in charge of the legal aspects of regulation and litigation. It advises and assists ART's divisions, particularly in the management of economic and technical issues.

· The international division is in charge of regulatory cooperation; it also defines France's position in the field of international services to ensure consistency between the conditions offered to telecommunications operators in France and those in other countries. It coordinates the international action of the divisions. It is also responsible for strategic analysis of international deregulation and for prospective studies.

· The licensing and interconnection division processes licence applications and monitors compliance with technical specifications. In association with the divisions concerned, it handles issues related to interconnection and network access, allocates resources, and coordinates ART's work in the field of frequencies.

· The technical division is responsible for numbering and also handles issues related to standardization and technical requirements for terminal equipment and networks, both national and international. It issues certificates of conformity, supervises the terminal equipment market and contributes to forward-looking analyses of new telecommunications services and network technologies.

· The economics and competition division is in charge of formulating and implementing ART's work in the fields of competition and the economic choices of regulation. It formulates the regulation policy on interconnection prices and conducts studies and audits. It handles tariff issues and coordinates relations with consumers by evaluating prices and analyzing the quality of services. It monitors compliance with universal service obligations, conducts audits and studies related to the cost of universal service and defines the terms and conditions of compensation. It coordinates ART's external studies and surveys.

· The communication unit is in charge of defining and implementing ART's communications policy and tools.

11.2. The budget

ART is an independent administrative authority. Its funds are included in the general State budget
. The provisions of the Act of 10 August 1922 on the control of expenditure are not applicable to ART. However, ART is subject to auditing by the State audit office. The chairman has the power to authorize expenditure and collect income, for which it issues collection orders on behalf of the State.

In the light of these new provisions, a major effort was made in January 1997 to introduce detailed monitoring of the management of ART's funds. This made it possible to implement genuine management control in 1998, which is all the more important as there is no preliminary financial supervision.

The initial Budget Act for 1997 set the funds allocated to ART at FF70.2 million, comprising FF46.6 million for a payroll of 138 staff and FF23.6 million for current operating expenses.

In 1998, the initial Budget Act allocated FF82.7 million to ART's operation, breaking down as FF44.7 million for payroll (FF7 million for pensions, which, in 1998, are included as an item in the ministry of industry's budget), and FF38 million for current operating expenses, of which FF12.6 million for premises. ART has a staff of 142, of which 22 are not tenured.

Since the 1997 initial Budget Act did not provide ART with sufficient resources to relocate to its own premises, the divisions remained at 20 Avenue de Ségur in Paris's seventh arrondissement, in premises allocated to the ministry of industry.

The need for ART to move to new premises at the beginning of 1998 was recognized and agreed by the government at the interministerial meeting of 25 July 1997. A lease was duly signed for ART to rent six floors of a building belonging to Mutuelle Générale de l'Education Nationale, located at 7 Square Max Hymans in the fifteenth arrondissement in Paris.

The transfer of ART's divisions to the more functional premises, symbolically marking the independence of the new administrative authority, was smooth and efficient. All the staff moved to the new premises on 22 December 1997. 

Because of this operation, an additional FF9.3 million had to be written into the amended Budget Act.

Concerning ART's funding, the Act of 26 July 1996 stipulates that: "The resources of the telecommunications regulatory authority shall include payment for services provided, and the taxes and fees payable under the conditions set out by the Budget Act or by State Council decree. During the drafting of the annual Budget Act, the regulatory authority shall submit to the telecommunications minister its proposals for the funds needed to carry out its functions, over and above the resources referred to in the first paragraph" 
.

To date, however, the provisions of the Act have not all been applied. ART does not receive any of its own resources, as set forth in the above provision, so it must call on the general State budget for all its funds until this provision is applied.

In 1997, ART proposed legislation that would permit it to issue revenue orders on behalf of the State. It rendered two favourable opinions on this matter on 23 July 1997. The first opinion concerned two draft orders on the appointment of an authorizing officer and the institution, for ART, of an authorization to receive funds
. The second opinion related to a draft decree, amending the decree of 3 February 1993, on fees for radio frequencies and management payable by holders of authorizations issued pursuant to Articles L 33-1 and L 33-2 of the Posts and Telecommunications Code
.

These regulatory provisions permitted ART to issue 1,580 orders on behalf of the State for a total amount in taxes and fees of FF308 million for 1997, itemized below:

· FF37.4 million in fees pursuant to Article L. 34-10 of the Posts and Telecommunications Code for the cost of managing and supervising the national numbering plan,

· FF2.9 million in taxes from the conformity testing procedure of telecommunications terminal equipment, pursuant to the provisions of Article L. 34-9 of the Code;

· and FF268 million in taxes (FF4.5  million) and fees (FF263.5  million), pursuant to Articles L. 33-1 and L. 33-2 of the Posts and Telecommunications Code, for public networks and independent networks.

In 1997, ART was unable to benefit from payment for services provided. Following an opinion from the budget division of the ministry for the economy, finance and industry, two decrees - one on payment for certain services provided and the other authorizing a cost-sharing contribution - and an order setting forth the terms and conditions of apportionment to ART's budget were prepared.

This matter is in the process of being settled. ART returned a favourable opinion on these three drafts on 3 December 1997.
 And on 27 January 1998 the State Council approved the draft decree on payment for services provided.

11.3. Human resources

ART's management of human resources focused on three aspects in 1997:

· personnel management

· industrial relations

· internal communication

A. Personnel management


On 6 January 1997 ART had a total staff of 80, most of whom came from the DGPT at the ministry of industry, posts and telecommunications. 


To ensure optimum operating conditions, ART launched a major recruitment drive during the year. Two main factors underscored the selection of applicants: achieving the level of skill and technical expertise required by ART's functions and meeting the sector's expectations of the regulator.

ART took a flexible approach to the structure of the jobs provided for in the 1997 Budget Act. An indicative value was placed on the 138 posts planned for 1997 on the basis of a preliminary theoretical evaluation of ART's staffing requirements. Therefore, ART did enjoy some latitude in terms of changing the structure of the actual job assignments.


The posts originally provided for were:

· 125 permanent civil servants and 13 non-tenured staff:

· 99 Category A employees, 17 Category B employees and 22 Category C employees.

The recruitment drive resulted in a higher level of management and an increase in non-tenured staff. These two elements had a significant impact on the staffing structure. The workforce of 131 as at 1 January 1998 was composed of:

· 97 permanent and 34 non-tenured staff:

· 98 Category A employees, 27 Category B employees and 6 Category C employees.


As at 31 December 1997, 38.6% of ART's staff were female; the average age was 41. ART's employees come from a wide variety of backgrounds, thus providing the authority with a rich feedstock of skills and qualifications.


A total of 67 employees from the DGPT chose to transfer their former positions or to take up new duties at ART.

Other civil servants joined ART from various administrations, principally the ministry for the economy, finance and industry; the prime minister's office; the ministry of works; and ministry of education. These staff members contribute their technical expertise, their experience and knowledge of the operation of French, European Union and multilateral institutions. The field of regulation also offers employment opportunities for new graduates from the Ecole Nationale Supérieure des Télécommunications or successful candidates at the competitive examination to recruit posts and telecommunications administrators. Four such graduates were chosen to join ART in 1997.

The non-tenured staff members recruited by ART were selected on the basis of a high level of qualification (five or more years of higher education); some were new graduates. This was a deliberate choice aimed at bringing a fresh outlook to the activity of regulation and at training specialists, while providing employment opportunities for young people.

Because ART's employees come from diverse backgrounds, a substantial investment in training was deemed necessary. ART allocated 3% of its operating budget to staff training (educational courses, participation in conferences, etc.).

B. Industrial relations

One of ART's first objectives was to set up a joint industrial council at the internal level.

This joint council offers a forum in which representatives of management and staff - both permanent civil servants and non-tenured staff - can come together and exchange viewpoints. Its purpose is to organize dialogue within the administration. Because of ART's special status, the implementation of this structure required a specific decree. ART submitted a draft decree to the minister for telecommunications on 15 April 1997. Final agreement was received on 19 March 1998, following a period of consultation.

Article 6 of the draft decree specifies the joint council's fields of competence. It has jurisdiction over:

· general organizational issues at ART

· general operating conditions

· programmes to modernize working methods and techniques, and their impact on the situation of the staff

· rules provided for in the authority's statutes

· employment of disabled people and equal opportunity

· definition of the broad guidelines for accomplishing ART's functions

· health and safety

· criteria for distributing productivity bonuses

ART has endeavoured not only to fulfil, but to go beyond its legal obligations in terms of labour policy.

In terms of accomplishments, it has already:

· implemented a free, occupational medical service offering more than mere preventive care

· provided a modern, high-quality staff cafeteria

· allocated an area for associations and unions at the new premises

· signed agreements with travel agents and organizers of language-study tours

· granted a subsidy to the staff association

C. Internal communication

Internal communication improves the consistency of the regulator's action by giving all ART's staff members a better understanding of the regulator's functions. Three communication tools were implemented in 1997: an internal newsletter, designed by the communication unit in association with ART staff; monthly information meetings, which provide an opportunity for presenting topical issues or issues of general interest for all staff; and an information day, held on 22 January 1998 and attended by the entire staff.

11.4. IT master plan


ART's IT strategy systems is based on a twin objective: first, to upgrade ART's working tools in order to integrate the efficiency and search capacity of new information and communication technologies; and second, to build an entire communication network architecture (computers, telecommunications, audiovisual equipment) for the premises on Square Max Hymans, with a constant concern for security.


The strategy is designed to be participative, with a steering committee headed by the Secretary-General and working groups run by qualified staff from ART, which deal with:

· promoting the Internet as an operational tool and an information-retrieval mechanism 

· developing an intranet, with the creation of hypertext links between French, European Union and multilateral regulatory texts on telecommunications, in an effort to prepare decisions and opinions more efficiently

· acquiring diversified audiovisual sources for ART, with a view to distributing them to the staff concerned 

· implementing and improving communications transmission (voice, data, images) between ART and its main partners

· selecting and designing resources that can be shared between the various divisions, and choosing the most suitable media for them

· improving the methods of searching for information for technological and economic monitoring and intelligence-gathering


A budget of FF3.8 million was allocated to computer equipment in 1997. When the 1998 Budget Act was adopted, parliament, acting on the initiative of the Senate, granted ART an additional appropriation of FF1 million to implement new internal communication tools, in particular an intranet.


In 1997, ART also emphasized the security of its offices and information systems, to guarantee system integrity and data confidentiality.

PART THREE: ART'S MAIN OBJECTIVES 


As it sets out its priorities for the coming years, ART will be guided by three main objectives: firstly to perform the regulatory activities resulting from the various projects conducted in 1997; secondly to meet legislative and regulatory objectives set at the national and EU levels; and thirdly to respond to technological changes in the telecommunications sector. With these in mind, ART aims to foster competition on all the sectors of the market, fulfill its duties in terms of public service and regional development, and take account of the Internet and other new technologies. These objectives are underpinned by the regulatory activities defined by ART on the basis of the legal mechanism put in place by parliament and the government.

Introduction. Regulatory activities


Since its inauguration on 5 January 1997, ART has made every effort to perform its duties according to the letter and spirit of the law. It played an important role in amending the legal framework and has made every effort to respect the legislator's principles and objectives when applying the law.

1. Implementing the public telecommunications policy 


The introduction of competition in the telecommunications sector has led to a redefinition of public policy in this field. The Telecommunications Act of 26 July 1996 sets out the principles that establish the essential role of the public telecommunications service in a fully competitive environment. Furthermore, these principles indicate that competition should serve economic and social objectives such as consumer satisfaction, employment, innovation, and town and country planning.


The principles and objectives underpinning the public telecommunications policy reflect two functions:

· to draw up the regulatory texts that translate public policy into decisions. This is the responsibility of the government and parliament;

· to regulate the market. This function is performed mainly by ART, whose main task is to ensure that public policy is implemented.


Public policy is defined through decisions made by the political authorities, and regulation is one way of implementing this policy. The main role of the regulator is to apply the law. It is not involved in setting general policy, which is the responsibility of the government and parliament. 


However, ART is required to fulfill the advisory role conferred upon it by the legislator. Thus, it places its expertise at the disposal of the authorities by rendering opinions on bills and draft decrees and regulations.
 Also, in its annual report submitted to the government and to parliament,
 it suggests "legislative or regulatory amendments which appear to be called for due to evolutions in the telecommunications sector and the development of competition".


Thus, regulation is the juncture between entrepreneurial freedom for economic agents and the fulfillment of public policy objectives.


In the telecommunications sector, experience has shown that competition law alone, which is applied after the fact through often-lengthy legal procedures, is not enough to respond quickly to these objectives. There is thus a need for individual regulation of the sector, which must be consistent with the regulation of competition law.


To perform its mission, ART has to respect a number of fundamental requirements, which apply equally to the method and to the content of the regulatory framework:

· Meticulous application of the legal framework. Conformity with law, which is the main source of authority for any independent administrative organization, requires constant vigilance.

· Pragmatism in day-to-day activity: a practical approach - inseparable from legal rigour - is need to ensure that the nation, political leaders and market participants recognize ART's work.

· Transparency vis-à-vis the public authorities and the market. ART's duties require an open approach, demonstrated by ongoing consultations and publication of opinions and decisions.

· Equity, which should guide ART's strategy. An equitable approach is designed to create balanced competition and is one of the conditions for sustained market development.

· The ability to adapt to rapid economic and technological developments. In a sector that is constantly changing, regulation must keep pace with trends, and in some cases anticipate them.

2. Transparent relations


As part of its legal duties, ART is called upon to work regularly with other political and administrative institutions, consumer groups and telecommunications operators, in particular the incumbent operator. These relations are governed to some extent by the legal responsibilities and obligations of the different entities. However, experience has led ART to establish a number of rules governing its action and collaboration with its various partners.


ART is fully aware of its responsibility with regard to the market. Accordingly, throughout 1997, it placed a premium on asserting its independence, which is now acknowledged by the public authorities, operators and consumers alike. To ensure that this recognition lasts, ART continues to work towards establishing transparent relations with all its partners within the framework defined by the Act.

A. ART and the government


The principles establishing areas of shared jurisdiction between the government and ART call for close cooperation. Thus, ART maintains permanent, close relations with the secretary of state for the economy, finance and industry and the minister for industry, as well as with their staff and departments. ART keeps them regularly updated on its activities, notably on questions pertaining to areas of shared jurisdiction, such as licence applications. It also acts as an advisor to the government, particularly through the opinions that it renders on bills and draft regulations.


At the EU level, an ongoing system of consultation has been set up under the responsibility of the government in connection with the SGCI
. As a result, France can adopt a single position during negotiations. ART plays an important role whenever questions coming under its authority are concerned. Thus it has been involved in preparations for international negotiations, as provided for by law.

B. ART and parliament


Since it was inaugurated, ART has had dealings with the lower and upper houses of the French parliament on several occasions. In particular, the 1998 budget debate give it the opportunity to discuss two important issues with members of parliament: ART's duties and the resources made available to it. Also, on 13 November 1997, several members of ART's executive board met with the Senate's commission on economic affairs and planning, which wanted to find out more about the role and responsibilities of the authority and the outlook for the telecommunications sector.


ART considers that establishing ongoing relations with parliament is part of its role as advisor to the public authorities, a fact stressed by Mr Michel Delebarre in his report on the future of France Télécom. ART fully endorses these objectives and confirms that it is prepared to forge links with both houses to keep them better informed of its activities.

C. ART and France Télécom


ART dialogues on a regular basis with France Télécom, the incumbent operator. With the advent of competition, ART has been charged with ensuring that France Télécom's activities are compatible with the arrival of new operators, particularly in the following fields:

· interconnection: in a sector where interconnection of networks is made necessary by the size and timescale of investments, the publication by the incumbent operator of an equitable technical and pricing offer for interconnection is vital to ensuring the successful introduction of competition. For this reason, ART is charged with approving France Télécom's offer and defining the calculation method used to establish cost-oriented pricing for interconnection.

· universal service: calculating the cost of the universal service and allocating sources of financing should be done in a transparent and objective manner. It is vital that this calculation should not result in prohibitive costs for new operators or undue costs for France Télécom. Here again, ART, which is charged with calculating this cost, should place the emphasis on finding equitable solutions. 

· the incumbent operator's pricing policy: because of its dominant position, the incumbent operator could apply a pricing strategy that would be incompatible with the introduction of competition, notably in terms of the universal service and services in which competition does not yet exist (e.g. the local loop). For this reason, ART is charged with rendering an opinion on France Télécom's prices for such services prior to their approval by the government, when applicable.


These three examples, in which ART implements individual controls for the dominant operator, illustrate the way in which ART is called upon to provide special treatment for certain cases. In fact, ART is required by law to apply "asymmetrical regulatory conditions" because France Télécom is not subject to the same regulations as other operators. 


Asymmetrical regulation is primarily designed to establish a balance that will encourage initiative. However, ART is sensitive to the legitimate interests of France Télécom, which plays a key role in the French economy and represents France worldwide.


This asymmetrical regulation is justified when opening up the sector to competition because of the initial imbalance between the incumbent operator and its competitors. In time, and with the introduction of genuine competition, this asymmetry will disappear naturally.

D. ART and the competition authority


The competition authority (Conseil de la Concurrence) and ART have separate and complementary functions. The competition authority is charged with applying competition law, while ART is responsible for implementing new legislation on telecommunications. This new legislative framework clearly defines the relations between the two institutions.


The Posts and Telecommunications Code states that ART should consult the competition authority before drawing up a list of operators with "significant market power".


ART informs the competition authority if it has been approached with a request for conciliation.
 In the event that the conciliation procedure fails, the chairman of ART refers the matter to the competition authority, if the matter falls within the latter's jurisdiction.


Under the Act, the chairman of ART refers any abuse of a dominant position, or any anticompetitive practice that is brought to his notice, to the competition authority
. He can request that the matter be treated urgently, in which case the competition authority has 30 days to render its decision. The chairman of ART may also seek advice from the competition authority on all matters within its jurisdiction.


By the same token, the competition authority brings to the attention of ART any matters that lie within its jurisdiction and seeks ART's advice on practices that have been referred to it in the telecommunications sector.


As the procedure before the competition authority is not a public one, ART may not publish details of matters that cause it to consult the competition authority, or opinions that it renders on the authority's request, before the competition authority has returned its decision.


ART approached the competition authority twice in 1997. In the first instance, it applied article L. 36-7 on drawing up a list of operators with significant market power. In the second instance, it consulted the competition authority regarding the application of the principles of fair competition to France Télécom's schedule of conditions in connection with the examination of France Télécom's licence. 


ART rendered four opinions to the competition authority on the basis of article L.36-10 of the Posts and Telecommunications Code:

· It rendered an opinion after the competition authority had been consulted by the fair-trading department of the ministry of the economy, finance and industry on France Télécom's Modulance tariffs. 

· It was consulted by the competition authority regarding an appeal lodged by British Telecom France against the practices of France Télécom and Transpac, a France Télécom subsidiary specialized in electronic data transmission.

· It returned an opinion on an appeal concerning the refusal by France Télécom to supply its Orange List and the unfair practices resulting from this refusal.

· The competition authority approached ART after a professional association had asked it for an opinion on the fact that France Télécom's business operations included both a public service duty and a competitive activity, i.e. mobile services.

E. ART and the public service commission for posts and telecommunications


Set up by the Act of 2 July 1990, the public service commission for posts and telecommunications is made up primarily of members of parliament. In addition to its powers in terms of postal activities, the commission is charged with contributing to "the balanced development of the telecommunications sector".
 The Act of 29 December 1990 gives it a consultative role regarding conditions for granting authorizations. It may also make recommendations to the government and propose legislative and regulatory amendments.


The Act of 26 July 1996 reaffirmed the commission's role by giving it responsibility for supporting "compliance with public service principles and in particular with the principles of universal service". In addition, the commission may ask ART for advice, particularly on questions regarding the public service. Similarly, ART has the right to consult the commission.


The government will ask the commission to render an opinion during the transition to the new financing regime for the universal service, which will take place at 31 December 2000 at the latest (see part 2, chapter 5).


The commission also receives ART's annual report. On receipt of this document it draws up its own annual report, submitted to the government and to parliament, that includes a review of the public service with particular emphasis on the universal service.


ART consulted the public service commission for posts and telecommunications during the examination of France Télécom's licence. It has developed a constructive relationship with the commission, based on open and regular dialogue.

F. ART and the broadcasting authority


The broadcasting authority (Conseil Supérieur de l’Audiovisuel) and ART are two sectoral regulatory bodies empowered under French law to perform their duties in their respective fields. The broadcasting authority is charged with regulating the audiovisual communications sector, i.e. public communications. It is concerned with communication media (radio relay, cable, satellite), but also and more importantly with the content of the services on offer. ART, meanwhile, is charged with regulating telecommunications activities, which involve private communication. In addition to supervising infrastructures, it also oversees services, but from the point of view of transmission, not content. Given these distinctions, there is no conflict of responsibility between the two institutions. 


Work is being coordinated in the field of allocating transmission frequencies to radio and television stations (the Act gives responsibility for this to ART). A similar mechanism will be put in place whenever the complementary powers of the two institutions make this appropriate, particularly to ensure that players have a clear understanding of the situation.


In view of the progress being made in technology, the European Commission's Green Paper on the Convergence of the Telecommunications, Media and Information Technology Sectors raises a number of questions on whether this type of shared jurisdiction can continue. Technology now makes it possible to use the same medium for a range of applications in both audiovisual communications and telecommunications. For example, cable networks can be used not only to route television programmes, but also telephone calls. Moreover, emerging services, which, like the Internet, straddle the boundary between the two sectors, are calling into question the need for a legal distinction between the audiovisual and telecommunications sectors (see part 3, chapter 3). In addition, this distinction is less clear-cut in European law than in French law, so efforts to harmonize would be beneficial.


All these questions are related to the issue of "convergence" and warrant in-depth consideration, which will take time. It is vital to assess the economic ramifications before considering regulatory amendments, which could jeopardize the fragile process of opening up the telecommunications sector to competition (see part 3, chapter 3). 

G. ART and the European Union


In connection with its legal responsibilities, and in conjunction with the French government, ART maintains relations with the various institutions of the European Union (EU). In particular, it has forged close links with the European Commission, whose role is to help set up the regulatory framework at European level and then ensure that Member States transpose regulations into national legislation. 


Thus, ART is in regular contact with the Commission's Directorates General (DGs) that are in charge of preparing and monitoring European telecommunications legislation: 

· DG IV in charge of competition, headed by Commissioner Karel Van Miert;

· DG XIII in charge of telecommunications and information technologies, headed by Commissioner Martin Bangemann.


However, ART's contacts are not confined to representatives of these DGs alone. It has established relations with several European commissioners to keep them informed of ART's activities.

H. ART and market participants


ART maintains close ties with market participants — including operators, manufacturers and consumers — through the different committees and commissions that come within the scope of its activities. 


ART paid particular attention to developing the consultative process established by the Act. It has been at pains to adopt a systematic and transparent approach that involves participants in all important decisions.


This was the case during the preparation of major international dossiers. The executive board received French market participants in the lead up to the World Radiocommunications Conference held in autumn 1997. An ad hoc working group was set up within the consultative commission on radiocommunications to manage the follow-up of talks on the introduction of a new generation of mobile communications (UMTS
). A joint meeting between the consultative commission on radiocommunications and the consultative commission for telecommunications networks and services was also organized in April 1998 to help draft ART's response to the European Commission's Green Paper on Convergence of the Telecommunications, Media and Information Technology Sectors.


ART also organized special information campaigns for consumers (see part 2, chapter 8). In addition, ART was able to deepen its analysis and understanding of the market through numerous hearings before the executive board.

Chapter 1. Ensuring the development of competition


Relying on its knowledge of the market and the legal instruments at its disposal, ART must foster effective, fair and sustainable competition on all segments of the market. Although all telecommunications services have now been liberalized, historical and economic factors mean that the various market segments are not experiencing the same degree of competition. For example, fully-fledged competition has developed on the long-distance communications segment since the market was opened up on 1 January 1998. In contrast, the local loop segment - a key area because it allows operators to control access to subscribers - will open up more slowly because major investments are required before customers can be supplied directly. Thus, one of the key issues in the liberalization process is technological diversification, as this will encourage the development of competition on the local loop market. 


The mobile telephony segment, opened up in 1987, has enjoyed effective competition for several years. This certainly encouraged the spectacular growth being witnessed today. The arrival of new technologies should strengthen this trend by diversifying the services that will be offered to the public.


ART must be sensitive to all these developments. It should nurture and encourage them, without attempting to organize the market.

1.1. Ensuring fair and sustainable competition

A. Playing the role of market observer 


In addition to the many contacts it has established with operators, ART uses efficient instruments to analyze the market and its economic trends. These instruments provide ART with an accurate, regular reading of the market. With this in mind, ART developed the Mobile Communications Market Observatory, set up by the DGPT. It also commissioned a number of economic studies from external consultancies
, and set up "consumer baskets" to monitor the average bill for several categories of user (see part 2, chapter 6).


A statistical monitoring tool based on the Mobile Communications Market Observatory is currently being introduced for the other segments of the market. This will help ART expand its role as an economic regulator. In particular, it will enable ART to establish and distribute to all participants the statistics needed to accurately assess trends in the telecommunications market.

B. Economic regulation


Economic regulation, aimed at ensuring effective, fair and sustainable competition, is one of ART's main tasks. Regulation is based not only on ART's knowledge of the market but also on the application of legal provisions, which in some cases requires an initial cost analysis.


The Act sets out a number of provisions that establish the conditions for competition:

· Operators deemed to have "significant market power" are required to publish a technical and pricing offer for interconnection, the "interconnection catalogue", which ART approves. ART ensures that the prices contained in the offer are cost-oriented. This requires a precise economic approach and methodology to generate accounting and financial evaluations, clearly identified assumptions and appropriate models for determining costs. For this reason, ART relies on cost analysis tools to regularly update France Télécom's interconnection catalogue.

An in-depth understanding of costs is also required to calculate the cost of the universal service and to examine France Télécom's pricing policy; this has led to the introduction of economic analysis models with a similar purpose.

· Article L. 33-1 of the Code sets out obligations for operators to keep separate accounts for telecommunications activities if their annual turnover exceeds a certain threshold, set at FF300 million by the order of 14 August 1997.
 Similarly, operators with a dominant position in another sector are required to segregate these activities from their telecommunications business. ART ensures that operators respect these obligations.

· The Act also provides ART with the legal means to resolve disputes in the field of competition, i.e. conciliation, settlement of disputes and sanctions.


In general, ART is required to respond to the demands of players in different fields for clarity and transparency. By adopting a consultative approach, ART has been able to provide the sector with information on the policy guidelines that will shape its future strategy, particularly as regards technical issues, which will have decisive economic consequences. In addition, it has explained how it will apply legal rules when examining licences; defined the management rules for the national numbering plan; and published guidelines on conditions for routing international traffic using submarine cables.

1.2. Competition on the local loop


The local loop is defined as the wired and wireless connections that link a subscriber to a switch. In more concrete terms, it designates the equipment used by operators to access subscribers directly through their telecommunications networks.


The local loop is a key factor in the development of competition. Experience has shown that controlling end-user access is a key advantage for any operator. Moreover, most value-added services are developed on local loop infrastructures. 


Experimental licences issued under the Act of 10 April 1996 have already made it possible to set up and manage local platforms offering a wide range of advanced telecommunications services, including Internet access. They have also made it possible to use cable television networks to supply public telecommunications services, including the telephone service. 

Henceforth, projects for advanced telecommunications services are to be included in the general framework set out in the Telecommunications Act of 26 July 1996. Under the new legislative and regulatory framework, it has been possible since 1 January 1998 to authorize such innovative projects while avoiding the restrictions applicable to experimental licences.

A. Issues that could slow the introduction of competition on the local loop


The introduction of effective competition on the local loop is therefore one of ART's key objectives. However, there are a number of issues preventing competition from being exercised immediately. The most significant of these is the size of the investments that operators are required to make in order to gain access to the local loop.


A number of technical measures have been taken to open the local loop up to competition. One of these, effective since 1 January 1998, is number portability. This allows users to keep their telephone number if they change local loop operators without changing address. France Télécom is obliged to provide this service to other operators at the prices given in its interconnection catalogue.


Implementing this service has created two problems for new local loop operators.


Firstly, in terms of services: the temporary portability mechanism put in place by France Télécom does not provide access to certain categories of service, such as call forwarding. A new mechanism has already been included in the interconnection catalogue, together with a timetable for its introduction. These provisions should make it possible to resolve these difficulties by end-1998 at the latest. 


Secondly, the extent of the fixed costs associated with portability means that operators will find it difficult to offer this service to all subscribers, particularly individuals, at affordable rates. It thus falls to ART to ensure that operators can offer portability to all customers under acceptable conditions.


Another question is whether new local loop operators should be required to offer carrier selection. Taking into account the low level of competition on this segment of the market, and the fact that it does not yet have sufficient experience in this area, ART has decided that for the time being new operators will not have to offer carrier selection.


Other obstacles to competition on the local loop include the absence of a universal directory, the fees charged for use of the public domain with the exception of carriageways, and the situation created by the cable plan. We will discuss these points in more detail later.

The question of unbundling the local loop is another important issue. Under the interconnection agreements, long-distance operators use switches to connect to France Télécom’s network, which then routes calls to and from subscribers through the local loop (see part 2, chapter 3). Thus, routing calls to the subscriber and switching
 calls are bundled within the same interconnection offer, which is presented by France Télécom in its catalogue and paid for by interconnection tariffs. By unbundling the local loop, these two offers would be separated to allow new entrants to connect their own networks to France Télécom's copper-wire network; they could route calls through to the end-user in return for a fee to be paid to France Télécom. Under this arrangement, therefore, France Télécom would lease out the copper wires that make up the local part of its network to other operators, thus giving competitors direct access to the subscriber. 


This solution, already approved in other countries such as Germany, could be developed to support new technologies such as ADSL
, which make it possible to transform conventional networks into high-speed networks. The main advantage of ADSL is that it offers high-speed Internet access through the standard copper-wire network. Therefore, if the local loop were unbundled, new operators would be able to offer Internet access at attractive prices, which would in turn encourage the emergence of effective competition on the local loop. Operators are also interested in unbundling because the last few kilometres of any telecommunications network - those used to actually connect subscribers - are the most expensive to construct. 


If implemented, the unbundling of the local loop would join the list of solutions that use infrastructures other than the copper-wire network, such as the wireless local loop and cable networks.

B. The main changes likely to encourage the emergence of effective competition on the local loop


Two major changes will make it possible to develop a full range of public services on the local loop:

· introduction of the wireless local loop in France

· development of telephone services over cable networks

1. Introduction of the wireless local loop in France 


The wireless local loop is a technological alternative likely to stimulate the development of competition on the local loop. It consists in replacing the copper wires currently used to construct the networks with wireless technology that offers greater flexibility in terms of deployment.


This solution has already been introduced to the UK: in 1993, a national operating licence for the wireless local loop was granted to a company for a point-to-multipoint system in the 3.4-3.6 GHz band. At 30 September 1997, the network covered a population of 1,656,000 and provided services to 31,284 customers. The licence stipulates that the network must reach 75% of the population by February 2000.


In 1996, on the initiative of the DGPT, France initiated a debate on introducing the wireless local loop. A public consultation exercise held at the end of the year gathered the opinions of all participants (manufacturers, operators, consumer groups, etc.) on this subject. The consultation focused particularly on the choice of technologies and frequency bands, as well as geographical coverage, scope of licences and procedures for designating operators. Some forty contributions were received, underlining the interest of players in this solution.


ART prepared a list of conclusions on the basis of the contributions. Drawing on these conclusions and on information concerning frequency-band usage in Europe, the authority drafted guidelines for introducing the wireless local loop to France. It presented its proposals to the consultative commission on radiocommunications on 20 October 1997.


Based on these proposals, the commission recommended a pragmatic trial-based approach to enable operators and manufacturers to prepare for the introduction of the wireless local loop and to test existing and experimental technologies.


On 16 January 1998, the government announced in its action plan «Preparing for the advent of the information society» that it would issue a call for tenders for the wireless local loop in 1998. The document recalled the importance of this technological solution for the development of the information society in France.


To meet these objectives, ART proposed a two-stage introduction for the wireless local loop:

· In April 1998, ART began a preparatory phase, which will last approximately one year, during which it will authorize wireless local loop trials
 by allocating frequencies in the bands defined in the guidelines. These frequencies will be granted for a limited duration and may be withdrawn. The geographical coverage of these trials may not exceed a radius of 10 kilometres and must be outside Paris and its immediate suburbs. In the case of operators wishing to conduct a trial including a commercial offer, frequencies will be allocated either under licences that have already been granted or under temporary licences issued for the duration of the trial. This approach was approved by the consultative commission on radiocommunications at its meeting of 20 March 1998.

· A call for tenders will subsequently be launched as provided for in article L. 33-1 (V) of the Code. The number of final authorizations for operating the wireless local loop is limited because of constraints linked to frequency availability. Consequently, the minister in charge of telecommunications will be required to publish the conditions for allocating these authorizations on the basis of ART’s proposals. ART has recommended waiting until the end of 1998 before issuing the call for tenders so as to leave sufficient time for assessing the preliminary test results. Licences may be issued six months after the start of this procedure.

Figure 18: ART's proposals for introducing the wireless local loop


The wireless local loop will be introduced on point-to-multipoint systems in the 3.4-3.6 GHz and 27.5-29.5 GHz bands and through development of the DECT standard. 

Point-to-multipoint systems

The wireless local loop will be introduced through a preparatory phase of approximately one year, during which frequencies will be allocated for trials involving point-to-multipoint systems on the wireless local loop, i.e. systems that route communications from one point to several other points:


On 23 April 1998, ART published the general conditions governing the allocation of frequencies in the 3.4-3.6 GHz and 27.5-29.5 GHz bands. It allocated the first frequencies to Sagem on 30 April 1998.


Once the preliminary results have been considered, ART will draft a public call for tenders, which it will submit to the minister for industry. This will make it possible to select the operators that will implement these solutions on a permanent basis.

DECT

Digital Enhanced Cordless Telecommunications (DECT) is a European standard governing cordless digital transmissions for mobile and fixed telephones. ART recommends strengthening DECT's role in the wireless local loop as a limited mobility system, making it possible, for example, to establish point-to-multipoint links. 


Because DECT permits dynamic allocation, frequencies can be shared and several operators can coexist. As a result, the number of licences that may be allocated does not have to be determined in advance. 


Several operators, namely France Télécom, Cegetel and Aéroports de Paris, have already received frequency allocations for DECT systems, particularly in connection with experimental licences. ART has decided to pursue this strategy by allocating frequencies to public network operators in the 1880-1900 MHz band for point-to-multipoint systems on the wireless local loop and for DECT limited mobility systems. Authorizations are issued as and when applications are received.

2. Telecommunication services over cable networks


The use of cable networks, which have a potential base of almost seven million households in France, represents a future solution for the development of telecommunications services - and especially the telephone service - on the local loop. At 30 November 1997, there were 1,607,797 cable subscribers out of a total of 2,322,583 connected households and 6,829,531 potentially marketable households.
 Thus, the number of homes that could potentially be supplied equates to 20% - 25% of France Télécom's telephone subscribers. Three-quarters of all marketable households are located on sites operated by France Télécom's competitors, and more than 60% are supplied under the cable plan. So marketable households operated on cable plan sites by France Télécom's competitors account for more than 40% of all households supplied. These figures show the importance of clarifying the situation created by the cable plan.


The public authorities were responsible for developing cable networks in France. Since the process was conducted against a backdrop of conflicting legal regimes, the different areas of responsibility were not clearly defined. As a result, there are three categories of cabled network in France (see part 2, chapter 7):

· cable plan networks, which were built by France Télécom from 1982 onwards as part of a major national plan to equip France with a cable infrastructure. France Télécom still owns these networks, but in many cases their commercial operation has been handed over to private cable operators, which have until now used them to supply television services.

· concessionary networks, where commercial operation is awarded to a cable operator as part of a public service concession granted by the local authority (usually the commune) that owns the network;

· networks owned and run by cable operators.


In the case of cable plan networks, the liberalization of telecommunications services, and especially of the telephone service, is complicating relations between France Télécom, which owns the networks, and cable operating companies. This is due to the fact that the operators want to provide telecommunications services over the networks, which puts them in competition with France Télécom on its own infrastructure.


This situation is slowing the development of competition and preventing the networks from being used effectively. Technical problems are taking longer to solve because of overlapping responsibilities within an already complicated legal context. This in turn pushes back the introduction of projects that would benefit consumers above all. The extent of the difficulties encountered underlines the need to identify more clearly the role of each player. It is to be hoped that France Télécom and the cable operators using these networks will hold talks to find a way to break this deadlock.


On 10 July 1997, as part of dispute settlement procedures, ART issued two decisions on the technical and financial conditions governing Internet access over cable plan networks. These decisions were intended to clarify the networks' legal status and should help to increase the number of cable subscribers and Internet users in France. ART was also called upon twice to resolve disputes regarding the provision of the telephone service over cable networks. It will announce its decision in June 1998 (see part 2, chapter 7).


As regards the legislative framework for using cable networks, the experimental licences issued in accordance with the Act of 10 April 1996 on experiments in the field of information technologies and services have made it possible to test technologies with a view to developing the offer of telecommunications services over cable television networks. The licences to supply the public telephone service provided for by the Telecommunications Act have made it possible to extend these trials.


Thus, several offers involving high-speed Internet access over cable networks were announced in 1997. In addition, at the end of 1997, Lyonnaise Câble launched a public telephone service offer over its cable network in Annecy under the terms of its experimental licence. This offer is currently being extended to include the town of Chambéry.

Cable in France at 30 November 1997


Number
% connectable



Marketable households
6,829,531


100



Connected households


2,322,583
34.01



Subscribers


1,607,797
23.54

source: AVICA

Market shares of the main cable operators

30/11/97
Marketable households

1
Connected households

2
Connection penetration

3 = 2/1
Subscribers

4
Subscriber penetration

5 = 4/1

Suez 

Lyonnaise group
2,191,290

(32.1%)


619,943

(26.7%)
28.3%
438,921

(27.3%)
20%



NC

Numéricâble
1,950,832

(28.6%)
592,968

(25.5%)
30.4%
357,468

(22.2%)
18.3%



France

Télécom group
1,668,522

(24.4%)
674,964

(29.1%)
40.5%
444,286

(27.6%)
26.6%



Others
1,018,887

(14.9%)
434,708 

(18.7%)
42.7%
367,122

(22.9%)
36%

Total
6,829,531

(100%)
2,322,583

(100%)
34%
1,607,797

(100%)
23.5%

source: AVICA

The French cable plan

30/11/97
Marketable households
Connected households
Penetration



Cable plan


4,265,973
1,263,982
29.6%

of which France Télécom Câble


1,306,649
488,577
37.4%

of which Lyonnaise Communications
1,667,816
390,079
23.3%



of which NC Numéricâble

(31/12/97)
1,352,865
378,858
28%

source: AVICA

Sites operated by cable operators


Cable plan sites


Concessionary sites

Lyonnaise Communications
Boulogne-Billancourt

Bordeaux (40% - jointly managed)

Cannes

Dijon

Epinal

Levallois-Perret

Nanterre-Colombes

Neuilly sur Seine

Paris

Saint-Germain-en-Laye/Sidécom

Vincennes-Saint-Mandé


Annecy

Besançon

Chalon-sur-Saône

Chambéry

Clermont-Ferrand

Hérouville-Saint-Clair

Le Mans

Liévin

Menton

Montauban

Orléans

Pau

Networks in mountainous areas

Sarcelles

Strasbourg

Tarbes

source: report No. 2,750 on the Telecommunications Bill conducted by Mr Claude Gaillard for the National Assembly's commission on production and trade, May 1996, p. 117.


Cable plan sites
Concessionary sites



NC Numéricâble
Angoulême

Antony

Bastia

Béthune

Brest

Caen

Grenoble

Lyons

Nancy

Nantes

Nîmes

Niort

Perpignan

Reims

Saint-Etienne

Toulouse

Versailles-Sidécom

Villeurbanne

Adetel (21 communes in the Hauts-de-Seine)


Hauts Belfort

Boulogne-sur-mer

Cagnes-sur-mer

Evicom 2000

Fréjus

Hénin+District

Lens-La Gohelle

Mondelange

Munster

Nice

Roubaix-Tourcoing

Sacra-Sabalfa

Saint-André

Sète

Val-de-Marne




Cable plan sites
Concessionary sites



France Telecom Group
France Télécom Câble

Angers

Avignon

Bayonne/Anglet/Biarritz

Bordeaux

Cergy

Evry

Lille

Mantes-la-jolie

Marseilles

Martigues/Port-de-Bouc

Massy

Montpellier

Rennes

Saint-Quentin

Sèvres/Suresnes/Saint-Cloud

Toulon

Tours

Valence

France Telecom Câble

Joué-les-Tours

La Riche

Rouen

Val-d’Europe

TDF

47 sites in the Moselle region, including Metz

17 sites in the Meurthe-et-Moselle region including Longwy et Lunéville

3 sites in the Meuse region

3 sites in the Marne region

3 sites in the Nord region, including Dunkirk

3 sites in Corsica

2 sites in the Pyrenées

Atlantiques region

2 sites in the Ardennes region




The provision of telecommunications services over cable networks is also being closely studied at the European level. The European Commission is currently reviewing, on the basis of article 90-3 of the Treaty of Rome, a draft directive amending directive 90/388/CE to establish the legal separation of telecommunications and television activities over cable networks when such activities are performed by the same dominant operator.


Under directive 95/51/CE of 18 October 1995 liberalizing telecommunications services over cable infrastructures, operators were already obliged to keep separate accounts for these two activities. The Commission may conclude that if the same operator exercises both activities, then this could hinder the development of competition on the local loop, slow the modernization of the cable networks and restrict distribution capacity. Thus, the Commission may take a further step and force dominant operators either to spin off their cable television activities into subsidiaries or, in certain cases, to sell them.


In several Member States, including Germany, the incumbent operator owns and operates most of the cable networks. According to the Commission, if these different activities are kept within a single legal entity, this maintains the monopoly. First, it may not be in the incumbent operator's interest to modernize its cable networks so that other players can supply competing telecommunications services. Second, dominant operators can prevent competitors from gaining access to cable networks to supply telecommunications services. As the example of the UK shows, the use of such networks has a crucial bearing on the development of competition on the local loop.


However, the draft directive concerns mainly countries where there is little or no competition on the cable networks, such as Germany. The situation in France is different because several cable operators are already present on the market. The difficulties affecting French cable networks stem mainly from the fact that on cable plan sites, which account for almost half the market, the commercial operators do not own the infrastructure and will therefore find themselves competing with the owner, France Télécom. It is vital that this situation be clarified to allow telecommunications services to develop over the French cable networks.

1.3. Development of mobile services 


The spectacular development of the market for mobile services will gain further momentum with the arrival of new services using satellite and land-based technologies.

A. Satellite personal communications services (S-PCS): new operators are set to arrive on the mobile market


The main aim of S-PCS is to provide planet-wide telecommunications services for portable or fixed terminals through a satellite interconnection system. At present, they supplement rather than compete with existing mobile services, chiefly because of the high costs involved. The roaming agreements signed between Iridium and SFR and Bouygues Télécom are a good example of this complementary role.


First-generation S-PCS will probably offer a range of services comparable to those of land-based cellular networks (telephony, fax, low-speed data transmission) by the end of 1998. The second generation, to be introduced at the beginning of the 21st century, will include broadband services such as videocommunications, high-speed data transmission, Internet access, etc.


In 1997, ART received two authorization applications, one for the Globalstar system, the other for Iridium. The first application came from Télécommunications par Satellites Mobiles (TESAM), a company owned by France Télécom (51%) and Alcatel (49%), whose role is to develop the Globalstar service in some twenty countries including France. The second application was made by Iridium Italia, a subsidiary of Telecom Italia, which has exclusive marketing rights for the Iridium service in a number of European countries, including France. The launch of the Iridium service is planned for autumn 1998, while Globalstar is scheduled to start in spring 1999.


ART has examined these applications in the light of directive 97/13/CE on licensing, adopted on 10 April 1997, and in accordance with the procedures adopted in July 1997 by the European Radiocommunications Committee (ERC) and the European Committee for Telecommunications Regulatory Affairs (ECTRA) of the CEPT (see part 2, chapter 9).


To meet transparency obligations contained inter alia in EU legislation, ART published an opinion in the Official Journal on 7 December regarding a call for comments on the question of granting licences and allocation frequencies to TESAM and Iridium Italia.


On 18 March 1998, it rendered a decision on the examination of Iridium's licence application.
 The decision on TESAM's application was released on 6 May 1998.

B. UMTS: towards the third generation of mobile systems


Europe is now a leader in the mobile telephony industry owing mainly to the worldwide success of GSM. It is well placed to prepare for the introduction of a third generation of mobile systems (the so-called 3G), which should enable it to consolidate the lead it gained in second generation systems.


In this context, a large number of players in the telecommunications sector and regulatory authorities such as ART decided to come together within the UMTS
 Forum, an association set up in 1996. Their aim was to provide the national and European institutions with suggestions on how best to prepare for the introduction and development of UMTS systems.


In its report of 25 June 1997, the UMTS Forum raised the question of frequency availability since it was felt that the frequencies that had been reserved would ultimately be insufficient to meet the needs of the market. It also drew attention to the benefits to be gained from a coordinated approach.


Working on the basis of the recommendations of the UMTS Forum report, the European Commission decided to conduct a wide-ranging public consultation exercise in spring 1997 aimed at establishing guidelines for a regulatory framework to encourage the emergence of future mobile systems. ART played an active part in preparing the French position. In its statement of 15 October 1997, which gave a summary of the contributions, the Commission indicated that as of January 1998, it would propose a draft decision to Member States on the introduction of UMTS systems in Europe, with a view to adoption in early 1999.


The Commission officially adopted the draft decision on 11 February 1998 and sent it for debate to the European Council and the European Parliament.


Meanwhile, the European Telecommunications Standards Institute (ETSI), which met in Paris on 28 and 29 January 1998, secured an important agreement on the radio interface for future UMTS systems. Despite being a compromise, this decision is an important step on the way to adopting a universal standard.


ART has always viewed the definition of regulatory framework favourable to the introduction of UMTS systems as a crucial stage in the European timetable. Consequently, it is following the current talks with interest. It intends to continue to participate in the debates on defining a plan for granting licences, freeing up frequencies, standardizing - and more generally restructuring - the market. In light of its national responsibilities, ART has initiated a far-reaching reflection on the challenges ahead and the strategy that France should adopt for the transition to UMTS. To this end, it suggested to the consultative commission on radiocommunications that a sub-working group be set up to consider the question of UMTS. This group met for the first time on 13 February 1998.


Having discussed the question of defining UMTS, and having analyzed current work on standardization, the group is now addressing the following issues:

· UMTS frequency bands

· provision of services over UMTS networks (types of service, model UMTS company, market for service providers)

· organization of licences for GSM 900, GSM 1800 and UMTS networks


Other issues remain to be discussed, such as trials, timescale and procedures for granting licences, as well as how to coordinate UMTS with fixed-mobile convergence. On 22 September 1998, the group will submit a preliminary report dealing with all these questions to the consultative commission on radiocommunications.

1.4. Fixed-mobile convergence


Fixed and mobile telephony activities currently occupy two different markets. Moreover, in France, they are subject to different legal conditions, because the licences for the two categories of operator do not contain the same requirements. This distinction is tending to blur under the combined effects of operators' commercial strategies and technological progress. Operators are now bringing fixed and mobile telephony offers closer together, or even bundling them. This trend, partly due to the increasing convergence of the technologies that can be used on both segments of the market, has a bearing on competition and on the legal framework to be applied. Three types of convergence can be identified between fixed and mobile telephony.

A. Commercial convergence


Although fixed and mobile telephony services are currently offered separately, the same operators can propose both types of service. In France, therefore, the three operators present on the mobile telephony market are offering fixed telephony or are likely to do so in future. As a result, operators will tend to bring these services closer together, and those with the required capacity will probably increase bundled offers of fixed and mobile services.


This type of joint offer is already beginning to develop. For example, some fixed-service subscribers can include mobile telephone numbers on the list of regularly-called numbers for which they receive special reductions. Another example would be the use of a deferred-payment phonecard from a mobile handset.


By developing this type of commercial convergence, operators can unlock synergies between their different activities. For customers, the advantage will be a simpler service. For example, it is far easier to have a single bill for fixed and mobile calls.


This trend has the concomitant risks of hindering fair competition, because an operator could use its position on one segment to create an uneven playing field in the other segment by making bundled offers that other operators are not able to supply.


Whatever the consequences of this trend, the resulting convergence is merely illusory. It is the existence of two separate market segments that enables operators to gain an advantage over their competitors on one segment and to potentially distort the rules of competition.

B. Convergence through substitution


Despite the fact that the market is segmented, notably through operating licences (mobile service operators are not permitted to supply fixed services), there is a trend towards substituting mobile service offers for fixed-service offers. As mobile telephony operators cannot offer this service because of restrictions contained in their schedule of conditions, it is mainly the users themselves that are taking the option in order to reduce the cost of fixed-to-mobile communications, which remain high (see part 2, chapter 1).


To do this, certain businesses are installing devices to connect to mobile telephony networks. These devices, which are installed at the output link of a private branch exchange (PABXs), enable calls to be transmitted to mobile networks. The pre-programmed PABX directs the traffic from the company either to the fixed network to which the PABX is connected or to a mobile network via the device.


The use of this type of equipment is advantageous for businesses making calls to mobile numbers because the device transforms fixed-to-mobile calls into mobile-to-mobile calls, which are much cheaper.


On 4 March 1998, ART detailed provisions governing the use of such devices. It recalled that mobile telephony operators were not authorized to make special offers to users of this type of equipment. However, it decided that customers seeking to obtain lower tariffs should be permitted to use such devices. As a result, ART will examine conformity assessment applications concerning these devices.


The competition issues raised by this increasing use of substitution are linked to the fact that operators subject to different legal obligations - because separate authorization regimes exist for fixed and mobile services - are present on the same market. Another source of imbalance is created by the special provisions for mobile telephony operators: for example, they are exempt from financing obligations for one of the components of the universal service and enjoy special conditions for frequency access.

C. Convergence through integration


Although the two types of offer are still in their infancy, operators are already preparing for the next stage in fixed-mobile convergence. The systems that are to be marketed in the near future will be designed to supply fixed and mobile services, or rather, to supply the same services, whatever the user's situation.


UMTS systems are a good illustration of this, as are the mixed terminals that can be used either as wireless or cellular telephones, and for which ETSI
 is currently preparing standards.


More generally, the use of these new systems is being supported by a process of European and international standardization. Moreover, international cooperation is vital if these networks, which function mainly on technologies that are currently separate, are to be successfully brought together.


For its part, ART has initiated debates on convergence among the working groups that regularly assemble operators' and manufacturers' representatives. It used this work as the basis for the reply that it returned on 9 February 1998 to the ETSI fixed-mobile convergence questionnaire. In its response, ART pointed to three priority areas for standardization: services, interfaces between networks, and terminal equipment.


Convergence through integration also has regulatory consequences. Although the authorization regime established by the Act of 26 July 1996 applies to the new systems in its current form (the Act does not draw a distinction between fixed telephony operators and mobile telephony operators), it is nevertheless necessary to take into account the specific features of certain networks, regardless of whether they handle fixed or mobile communications. For example, the allocation of frequencies, which are a scarce resource, could justify special obligations for operators, notably in terms of coverage zones. It could even entail restrictions insofar as using wireless technology to provide a fixed service constitutes a sub-optimal allocation of resources.


Although it is difficult to predict with certainty how fixed-mobile convergence will affect regulations and regulatory activities, it is vital for ART to keep abreast of these fast-moving technological and economic changes, as they could have a profound effect on the telecommunications market in the short term. With this in mind, ART has undertaken to conduct a far-reaching debate with all participants at the national and European levels.

Chapter 2. Guaranteeing the public service and assisting regional development


The telecommunications sector was opened up to full competition according to the schedule and general conditions set out at the European level. In parallel, the Act of 26 July contains a clear commitment to ensuring a high-quality public service, to be regularly adapted to take into account available techniques. The mechanisms established by the Act have shown that maintaining a public service is compatible with the liberalization process. ART has used its experience in this field to verify the coherence of the financing system for the universal service and to plan additional measures to improve the quality of the public service. In addition, ART wishes to stress the need to make good the shortcomings of the mechanism for providing a universal directory set out in the Act. Further, it undertakes to give details on the criteria it will use to define its strategy for town and country planning, an area in which local authorities have a major responsibility.

2.1. The universal service


In 1997 and 1998, the application of the various provisions for financing the universal service proved that the system works. Nevertheless, ART has noted that there is scope for improvement, either because of the practicalities of implementing the system or because of the discussions in France on defining the universal service. Accordingly, ART has identified several areas for debate:

A. Scope of the universal service


The scope of the universal service was the subject of much debate in 1997, particularly after the publication of the report by Mr Michel Delebarre,
 which proposed including Internet access for schools as part of the service. This proposal was taken up by the government and should be debated at the European level. In fact, under current EU law, it would be impossible to finance this additional service through the mechanisms that associate the different operators. Therefore, if France wishes to extend the scope of the universal service to include Internet access for schools, this will have to be financed through the state budget or through local government budgets. The only way to include this new service within the scope of the universal service financed by the operators would be to redefine the content and financing rules for the universal service at the European level.


While noting the government's wish to broaden the scope of the universal service to include Internet access for schools, ART has decided for the time being to refrain from drawing up any proposal that might alter the scope of that service. It believes that the existing legal mechanism is too recent to take proper account of the consequences. Also, it considers that the debate on the content of the universal service should be conducted as part of the forthcoming general revision of EU telecommunications directives scheduled for 1999 and the revision of the universal service component of the Telecommunications Act, planned for 2000.

B. Basis for calculating operators' contributions to financing the universal service.


As regards the financing of the universal service, the Act states that the contribution of each operator should be calculated in proportion to its traffic volume. The decree of 13 May 1997 clarifies the terms of the mechanism by specifying the type of traffic volume that is taken into account: for each operator, traffic volume is defined as the total amount of incoming and outgoing telephone traffic involving subscribers' telephones or terminals connected to the operator's public networks. In other words, only operators with direct access to subscribers or terminals over their own network are obliged to pay a share of the costs of financing the universal service.


This solution raises two problems: first, operators that route only long-distance calls do not contribute to the financing of the universal service fund; second, an approach based on traffic volume means that the same calculation base does not apply to all operators. To simplify the system and make it more equitable, ART intends to discuss with operators the possibility of replacing traffic volume by turnover as the basis for calculating each one's share. Turnover is a clear, established figure shown in operators' accounts. 


While at first glance this measure has the advantage of being clear and unmistakable, its full repercussions should be examined before it is adopted. Also, a decision of this type, which is the responsibility of parliament and the government, could not be implemented until the public service commission for posts and telecommunications has given its opinion.


Measures to simplify management of the universal service fund could also be taken. Some operators contribute a token amount to this fund, which means that substantial management costs are incurred per operation. This mechanism could be made more efficient by not collecting contributions if the amount is less than or equal to the collection management costs.

C. Recognizing the benefits of supplying the universal service


Supplying the universal service comes with a cost, which is met through the financing system provided for by the Act. However, the actual benefits of the service provided by France Télécom are not recognized when it comes to calculating the cost. Because there is no accurate model to quantify these advantages, they have to be assessed using a qualitative approach. They include, for example, enhanced image and reputation, which leads to savings in advertising costs, and advantages in terms of coverage and accessibility. These are vital factors in the capital-intensive telecommunications sector. ART intends to establish an evaluation model in order to make a quantitative assessment of these advantages. It has already initiated a study to that effect. This evaluation could be taken into account when calculating the cost of the universal service if the decree on financing the universal service were amended.

D. Component of the universal service cost stemming from telephone-tariff disequilibrium


The component of the universal service cost stemming from the disequilibrium in France Télécom's tariff structure is temporary. It is financed through a charge levied in addition to the interconnection charge; it will continue to be levied until France Télécom has rebalanced its tariffs or until 31 December 2000 at the latest. Article L. 35-3 (II) of the Code authorizes ART to perform an examination of France Télécom's tariff structure, which it then uses to recommend to the minister whether to continue or cancel the financing mechanism. It is on this basis that ART will draw up an evaluation of the situation in 1998. 

E. Taking into account the needs of disabled persons


The universal service includes a social component that is designed to adapt the provision of the telephone service to the needs of people in financial difficulties and disabled persons. Using initiatives taken elsewhere in Europe as a model, ART will hold discussions in 1998 aimed at encouraging participants to adapt telecommunications equipment to the needs of disabled users, thus enabling them to access these services as easily as possible.

F. Evaluating the cost of the geographical component


Another component of the cost of the universal service is geographical price averaging, i.e. the requirement to provide coverage in such a way that all subscribers have access to the telephone at the same price throughout the country. Two factors are used to calculate this component: firstly the cost of non-profitable zones; and secondly, the cost of non-profitable subscribers in profitable zones. The decree on universal service financing gave ART the responsibility of defining an evaluation model for unprofitable subscribers.
 However, this model has proved difficult to establish because of methodological problems in defining the concept of unprofitable subscribers in profitable zones. Every country that has sought to adopt this approach has encountered similar problems, and this may encourage the authorities to modify the geographical price averaging component so that only unprofitable zones are taken into account. This would require the government to amend the decree on universal service financing.

2.2. The directory


The universal directory, which lists all the subscribers of the different operators in a single document, is one of the key components of the universal service. The development of the market and of competition is dependent on the availability of such a directory, which makes it possible to identify new entrants' subscribers and their numbers. At present, this vital tool is aimed primarily at the subscribers of mobile telephone operators. In this respect, the existence of a universal directory is a decisive factor in developing competition on the local loop.

A. The universal directory


The Telecommunications Act establishes a system for managing the directory based on two separate functions
: first, an independent entity uses the information supplied by the operators to compile a universal list; secondly, France Télécom publishes a universal directory in hardcopy and electronic form. 


This system has not yet been implemented because it has proved impossible to define the procedures for its application. It has proved to be ill-adapted to the realities of the market, because the entity charged with establishing the universal list would be unable – under conditions acceptable to all operators – to generate sufficient income from this activity to cover its operating costs. It could conduct this activity properly only if public funds were provided, and this would affect the equilibrium of the state budget. These problems are responsible for the slow progress on this issue, particularly as regards the publication of the enabling decree.


ART has explained its position on several occasions and wishes to stress the need for a quick solution that:

· guarantees, in the name of the public service, the provision of a universal directory listing all subscribers except those that do not wish to be included;

· ensures fair competition on the directories market;

· offers equal treatment for subscribers of all operators;

· is as simple and effective as possible.


One key element in this respect is the question of adding value to this list and using it for commercial purposes. The procedures for a potential solution will have to be defined before an arrangement that satisfies all players can be adopted.


In its universal service cost assessment for 1998, ART estimated that there was no cost component related to the universal directory and associated enquiry services. Thus, this activity should be considered profitable and the mechanism adopted should take account of this.

B. An Internet-based directory 


Until the abovementioned mechanism is implemented, a limited solution could be introduced in the form of a directory on the Internet. Several Internet sites already offer access to the list of France Télécom subscribers. Other operators have not yet created sites to run in parallel with their telephone directory enquiries services.


An Internet-based directory could be set up in two stages: 

· Each operator or service provider would create its own site, listing the numbers of its subscribers or customers.

· Subsequently, a search engine would enable users to surf the different sites and find subscribers' numbers, regardless of the operator or service provider.


This solution is based on systems that have already been introduced in other countries. It could be used to create the bases for an electronic directory simply and quickly. But it represents only a partial response to the objective of a truly universal directory because the vast majority of French citizens do not have Internet access. 

2.3. Regional development and the role of the local authorities


Town and country planning (or regional development) is one of the objectives assigned by the Act to telecommunications regulation. Therefore, ART makes every effort, particularly when examining licence applications, to support the development of telecommunications infrastructures across the entire country. It also ensures that mobile operators observe coverage requirements.


Above all, however, ART maintains regular contact with local authorities, keeping them informed of the options and restrictions associated with the new legislative framework. Local authorities have a responsibility to support regional development in the telecommunications sector and must therefore be duly informed of their scope for action in this complicated legal environment.


In particular, ART helps authorities to assess the legal relevance of their projects and to choose the best strategy for this field. 

A. Role of local authorities


The framework for local authorities' activities in the field of telecommunications is established by two separate pieces of legislation.


The first text is the Telecommunications Act, which introduced competition for all telecommunications services. Under the Act, licence holders are awarded the commercial operation of public networks in order to provide telecommunications services, in particular the public telephone service. 


Moreover, the Act gives a precise definition of the public telecommunications service, particularly the universal service, and sets out conditions for its provision, which the State has for the most part handed over to France Télécom. Thus, local authorities do not have the right to delegate this public service.


The second piece of legislation consists of local authority law, which is based on administrative precedents and states that local authorities may exercise an industrial and commercial activity in two cases only:

· if their competence is recognized by law (e.g. water supply management);

· if the provider that generally performs this activity is deficient in any way. This is not the case in the telecommunications sector, where France Télécom is the universal service operator.


It would appear, then, that local authorities are not destined to become operators of networks or public telecommunications services. But the question is being raised on how to reconcile this rule with local authorities' responsibilities in terms of regional development. 


Local authorities have been pressing for changes to the legal structure that will enable them to fulfill their role as developers. It is up to parliament and the government to take the appropriate steps. A simple circular recalling the current legal rules, while necessary, is not enough to achieve this objective.


An interesting example has been set by the agreements concluded between the Hauts de Seine local council (Conseil Général), the town of Issy-les-Moulineaux and telecommunications operators. Here, the municipality wanted to encourage operators to build infrastructures by persuading them to share installation costs. The project is based on the principle of opening trenches in the public domain only once. The first operator to install infrastructure carries out the civil engineering work and lays more ducts than it needs for its own requirements. The other operators then use the available capacity to install their own fibres, paying part of the first operator's costs. This system lets operators cut installation costs and enables the municipality to introduce fibre optic networks without increasing public expenditure.


Local authorities and local public establishments can also set up independent telecommunications networks for their own use or for closed user groups (CUGs).


Operators should be invited to respond quickly to local authorities' initiatives. This is the best way to take advantage of the prospects opened up by competition. If no such offers are forthcoming, local authorities may have to install their own infrastructures to compensate for an unsuitable or highly priced offer from the incumbent operator. 


In such cases, the public administration is both the user of the service and the contracting authority. As such, the operators should pay particular attention. The challenges facing regional and economic development set out in the Telecommunications Act should be integrated into the strategies of network and public service operators.


The case of the Castres-Mazamet district in the Tarn region is a good example of the need for better coordination between operators' offers and the needs of local authorities to obtain a rapid solution to local requirements. The district has decided that it should take steps to open up the area. One of the best ways of achieving this would be to use a telecommunications trunk connected to the public networks. Thus, access to high-speed transmission routes, if quickly implemented, could help develop local economic activities. 


Several universities are faced with similar issues. They wish to set up their own infrastructures because their needs exceed the capacity of the existing facilities and operators' offers. In this case, the economic viability of such a strategy should be examined. 


Another question is whether local authorities that have installed infrastructures for their own requirements should have the option of selling or leasing excess capacity if the public network operators are unable to meet needs quickly. At present, local authority law precludes this option, even when the authority is acting through a mixed-economy company. This hampers local authorities wishing to make investments related to regional development.


More generally, and after considering the different projects put forward, ART emphasized two important points: first, the cost of setting up an independent network urges caution on the part of local authorities because of the financial commitments required to keep pace with fast-moving technological changes; second, the actual definition of the independent network should be analyzed in detail from the outset of each project.


ART is available to assist local authorities on all of these subjects, as it has done since it was inaugurated, under the aegis of Roger Chinaud. Mr Chinaud is the member of the executive board with a specific brief to coordinate relations with local authorities.

B. The border between independent and public networks


The Posts and Telecommunications Code states that independent networks are networks reserved "for private or shared use" authorized by ART (see part 2, chapter 1).


In addition, the Code states that "an independent network shall mean a telecommunications network reserved for private or shared use; an independent network is designated as being for private use if it is reserved for the use of the individual or corporate entity that established it; it is designated as being for shared use when it is reserved for the use of several individuals or corporate entities that constitute one or more closed user groups for the purpose of exchanging internal communications within the same group".


Because a legal definition of closed user groups (CUG) has not been made, ART indicated in its opinion of 30 May 1997
 that "a closed user group shall mean a group with a common interest that is stable enough to be identified and that exists prior to the supply of the telecommunications service".


ART wished to apply this interpretation pragmatically in view of the information that applicants have to supply so that they can give a precise description of their network before submitting the authorization application.


However, ART did not want this interpretation to be used as a way of rendering meaningless the notion of a public network or service. Some of the suggested projects contained an extremely broad interpretation of the CUG concept, and in so doing shifted the boundary between independent and public networks. ART has been careful to work with local players to establish reasonable limits for defining independent networks. This approach will be continued.

C. Fees for use of the public domain


Operators may deploy their networks in the public domain managed by local authorities in return for a fee (see part 2, chapter 1). The amount to be paid is covered by a different regime depending on whether the operator is deploying its network on public carriageways or on the public domain with the exception of highways. In the first case
, this amount was set in the decree of 30 May 1997, and the terms were particularly favorable to operators. In the second case
, the Act simply states that the local authority should set the amount as part of an agreement and that it should be reasonable and proportionate to the use of the domain. This situation gives local authorities scope for establishing excessive fees that could prevent operators from investing and, in turn, stifle the development of competition in local communications.


Thus, in the absence of a practicable yardstick, ART will make every effort to consult with local decision-makers in an effort to define reasonable levels for fees payable by operators for use of the public domain with the exception of carriageways.

Chapter 3. Encouraging the development of new information and communications technologies


In its January 1998 action plan, « Preparing for the advent of the information society », the government highlighted the economic and social challenges stemming from the use of new information and communications technologies in France. ART has stated on several occasions that it fully endorses the plan's objectives.


ART also intends to assess the impact of rapid technological change on the telecommunications market and on its own regulatory framework and activities. For example, pursuant to a mission conferred by the prime minister, it addressed the question of the legal regime for the Internet in a document sent to the State Council on 13 March. Moreover, ART recently gave its position on "convergence" in its response to the European Commission's Green Paper on the Convergence of the Telecommunications, Media and Information Technology Sectors and the implications for regulation.


The issue of convergence, as analyzed by the Commission, requires careful consideration. However, it is use of the Internet that is likely to have the greatest impact on the telecommunications sector.

3.1. Convergence


The Commission's Green Paper defines convergence as « the capacity of different platforms to carry essentially similar services ». More concretely, the term convergence refers to the way in which technological progress has made it possible to use different media - cable, terrestrial or satellite radio relay systems, computer terminals and television - to transmit and process a wide range of information and services conveyed in the form of sound, image or data. 


The Commission's analysis identified three levels of convergence: in technology, services and the markets.

· Technological convergence is based on the digitization of information, which has eliminated the need for data to be transmitted by dedicated systems; it has also improved the quality of services and increased the capacity of the transmission media. The digitization process began in the 1970s and has spread to all related areas: the sound and image industry with the arrival of digital CDs; the telecommunications sector with the integrated services digital network (ISDN); and audiovisual services with digital television. This technological convergence is becoming a reality, even though non-dedicated networks may not be as commonplace as they seem.

· Convergence in services, i.e. access to all types of services (voice, image, data) whatever the medium used, is spurring the development of new applications. However, it is not possible to identify new services which alone would make up a separate category.

· Market convergence, i.e. between players on the different sectors, is still an unknown quantity. While alliances involving major groups are taking shape in the telecommunications, audiovisual and IT sectors, operators are tending to focus on their core business. 


ART's response to the Commission's Green Paper discussed these issues and adopted three main themes: 

· an analysis of the components of convergence, making it possible to identify the trend described in the Green Paper. ART stressed that convergence should not be considered simply from the point of view of technological potential, but should above all be assessed on the basis of real-world conditions on the market in question;

· an analysis of the obstacles to convergence identified by the Commission. This showed that the need for a stable regulatory framework to reduce market uncertainty was more important in the medium term than the objective of total "deregulation";

· an analysis of the impact of convergence on the regulatory framework. This is an important issue because the entities responsible for drafting regulatory texts and regulating the different sectors must address the question of why similar services offered on different networks should not be subject to the same regulation.

In response to the basic questions raised by the Green Paper, ART concluded that digital technology could be used to develop genuinely versatile networks. In addition, it stated that it fully shared the French government's wish to maintain the essential distinction between telecommunications, which comes within the purview of private correspondence, and audiovisual broadcasting, which consists of public communication. Convergence does not undermine this distinction, for two reasons: first, there are only a handful of cases where services are difficult to qualify, and second, because there is nothing to prevent ART or the judiciary from resolving individual disputes. 


ART also stressed the relevance of the regulatory distinction between content and medium. At the same time, it raised the question of gradually introducing a special regulatory framework for networks with a view to applying the rules of fair competition.


ART expressed a preference for the first of the three options for regulatory change given in the Green Paper, 
 which consists in gradually modifying the rules for each sector while maintaining the legal framework for private correspondence and public communications. ART was less favourable to the other options - aimed at drawing up uniform rules for "converging" services - because it is unclear how the situation will develop. "Mixed" services available on the Internet could be covered by either regime, depending on the case in question. 


ART formulated its reply after broad-based consultation with players affected by convergence. One of the main issues that emerged from these talks was the need to maintain a stable regulatory framework, particularly since the telecommunications market has only recently opened up to full competition.

3.2. The Internet


Because the Internet will have a major impact on telecommunications, it cannot be exempt, in terms of development, from the legislative and regulatory framework applicable to this sector. In this respect, it appears that the legal framework does apply to the innovations offered by the Internet. In particular, the distinction made by French law between telecommunications and audiovisual activities has not been fundamentally challenged. However, services like telephony, which had until recently been the preserve of the telecommunications sector, are now available on the Internet, and this could have major economic and regulatory consequences. 


The term "Internet" is defined as (a) the links between the different nodes
 of telecommunications networks interconnected using the TCP/IP
 transmission protocol and (b) the services offered over these networks.


This definition excludes services offered over independent networks,
 which use the IP protocol, and internal applications developed over IP (e.g. intranets).

A. Legal framework for telecommunications applies to the Internet


The Internet is basically a collection of telecommunications services, as defined in article L. 32 of the Posts and Telecommunications Code, transmitted over telecommunications networks. Consequently, the provisions contained in the Code apply to Internet services in the same way as to other telecommunications services.


Similarly, the provisions governing networks apply to infrastructures that support the Internet.


The general texts for the sector as a whole can therefore be applied without reserve to the Internet. However, in terms of services a distinction is drawn between:

· "generic services" offered over the Internet via the public networks interconnected through the TCP/IP protocol. These include electronic mail, access to the World Wide Web, file transfers, news groups, telephony, etc.

· "the access service" offered by Internet service providers (ISPs). While not strictly an "Internet service", access is nevertheless the first step in any Internet offer.

On-line services can therefore be considered as "telecommunications services", with the exception of the telephone service, which is covered by a separate regime. ISPs are therefore suppliers of telecommunications services other than the telephone service, in other words, they are telecommunications operators conducting their business freely in accordance with the provisions of article L. 34-2. Providing telephony over the Internet raises special problems, which we will discuss later.


ART can be called upon to act on questions involving services available on the Internet and its underlying networks. In this respect, it has rendered several opinions and decisions involving the Internet directly:

· On 10 July 1997, it returned two decisions on the settlement of disputes between France Télécom and cable operators regarding the supply of an Internet access service over the cable network.

· It initiated two conciliation procedures involving France Télécom and, on the one hand, an ISP and, on the other hand, a company conveying data to the Internet.

· It returned opinions on tariff offers issued by France Télécom for Internet users (Primaliste Internet, Avantage Numéris Internet, and "second line 15 and 30" packages). On 13 March 1998, it returned an opinion on France Télécom's tariff decision setting out its offer for Internet access for schools (see part 2, chapter 6).

B. The distinction between audiovisual communications and correspondence is still relevant


The legislative texts give the following definitions:

· Telecommunications means the transmission or reception of signs, signals, images, sound or any kind of information by wire, optical fibre, radio or other electromagnetic systems.

· Telecommunications service means a service including the transmission or routing of signals or a combination of these functions using telecommunications processes.

· Audiovisual communications means the provision to the public, or to certain categories of the public, of signs, signals, text, image, sound, or any other message that does not constitute private correspondence, by means of telecommunications processes.


Although the texts establish several criteria
 for distinguishing between telecommunications and audiovisual communications, in practice only the type of information transmitted is taken into account. Hence telecommunications differs from audiovisual communications because it carries private correspondence.


While no legal definition has been established for private correspondence, the circular of 18 February 1988 gave the following guidelines: private correspondence exists if the message is intended solely for one or more natural or legal persons that have been predetermined and separately identified.


Thus, it is the difference between private correspondence and audiovisual communications that serves as the basis for the distinction between telecommunications services and audiovisual services, and between telecommunications networks and audiovisual networks.


To reflect the specific nature of the new services available on the Internet, the creation of an intermediary category has been envisaged. ART believes that it would be preferable to maintain the two existing categories. However, it is vital that the terminology be modified to avoid confusion.


The term "private correspondence" is clear and well-suited to concerns regarding the respect of privacy and individual freedom. In contrast, the notion of "audiovisual communications" cannot be used to simply designate programmes and information for broadcasting via radio, cinema or television. For example, it is now possible to transmit audiovisual communications via the telephone network.


It may therefore be advisable to replace the term "audiovisual communications" by a more generic term that would simply designate information destined for the public or for a given section of the public. For example, a term such as "message intended for the public" could be germane.

C. Does the distinction between private correspondence and messages intended for the public apply to the content of on-line service offers?


Most Internet services are mixed, in other words they include audiovisual and telecommunications elements. They defy the traditional distinction between audiovisual and telecommunications services and cannot be placed entirely in either category.


Logically, because of the dual nature of the French legal and institutional system, the Posts and Telecommunications Code and the Freedom of Communications Act of 30 September 1986 are sometimes applied jointly and simultaneously. This has not led to any serious difficulties, because cases are examined individually.


In view of this situation, it is necessary to desist from defining a global service on the basis of its content and then deriving a legal regime from that definition for the entire service.


In the future, it may be possible to establish a two-tier system:


Web site contents and messages exchanged by news groups could be covered by the regime applicable to the media (press, audiovisual) whereas messages sent by individuals to an address selected either deliberately (e-mail sent to one or several recipients) or unintentionally (traces left by connection or site consultation procedures) could come within the purview of private correspondence, since such data indicates an individual and intentional action to acquire information or to make contact with another person.


This approach has the advantage of making it possible to monitor and take action on message content that has been made available and that compromises certain basic interests or rights, while at the same time protecting messages (queries, requests, etc.) sent by individuals.
 


However, the physical potential for acting on and controlling content appears to be limited by the sheer amount of data transmitted, as well as by the ease with which traces can be concealed and servers with illegal contents shifted. It is necessary to begin considering the technical options for implementing such a distinction.

D. The concept of "new services"


The concept of "new services" requires a clearer definition, for which several criteria could be used.

Interactivity is not a new feature in the telecommunications sector. Many of the value-added voice and data services that have been on offer for some years are interactive (e.g. audiotext and videotex services).


However, interactivity is an innovative feature for services supplied via networks originally designed for audiovisual applications.
 


Multibroadcasting - even when obtained almost instantaneously - is considered as personalized communication on a large scale because there is always a precise list of recipients. Here, the solution used for fax distribution and customized mail shots could be transposed.


Thus, the services currently available on the Internet do not warrant the creation of an entirely new legal category. These services include: 


News groups: since these constitute "virtual public meetings", the provisions governing public meetings or readers' correspondence in newspapers are partly applicable. Messages exchanged within such groups are messages intended for the public.


Home shopping, whether by means of an interactive return path over an audiovisual network, by credit card payment over the Internet, or by payment over the telephone, is considered as remote purchasing, for which a legal framework exists. Electronic-commerce applications are primarily commercial in nature. The supply of sales catalogues and the content of "virtual shopping malls" are messages intended for the public. In contrast, requests for information, orders and payments by consumers are considered as private correspondence.


Although telephony and video-telephony both rely on IP technologies, they are not new services. At most, they can be considered as new applications of services already offered over conventional telecommunications networks or, in the media industry sensu lato, over non-dedicated networks. Such new applications are partly linked to the current economic model of the Internet, in which the service is almost free for the end-user. Messages and information exchanged within this framework may be considered as private correspondence.


In conclusion, as the offer currently stands, the specific commercial features of services on the Internet are not in evidence. Furthermore, it remains to be proved that there is a need to create a new category of services to be governed by a separate set of rules. However, the specific features that are intrinsic to the Internet, as well as that network's potential and efficiency, justify a case-by-case examination of the advantages and risks that it offers to users, whether service providers or consumers. With this in mind, it might be useful to add a chapter entitled "Cases involving services provided over public data networks" to the various sets of rules on consumer protection, correspondence sales, door-to-door sales, discount sales, protection of minors, defence of the French language, etc.

E. Obligations for Internet service providers


The legal regime for providers of telecommunications services other than the telephone service was made more flexible by a series of texts, culminating in full competition introduced by the Telecommunications Act of 1996.

· If the term "service provider" refers to telecommunications service providers (e.g. Internet B-access providers), then the Posts and Telecommunications Code sets out a legal regime of full competition. However certain essential requirements and restrictions relative to national defence (article L. 34-2 of the Posts and Telecommunications Code) must be observed. 

· If "service provider" refers to providers of content (e.g. web site publishers), it is pointless to introduce any restrictions from the point of view of telecommunications regulation. 


Two remarks are relevant to this debate:


Because of the global nature of the Internet, obligations for Internet participants in France should be of an equivalent order of magnitude to those imposed by other countries. Otherwise, Internet development, as well as the related development in businesses and jobs, will be artificially stunted. Moreover, it is necessary to recall that the sector is at an early stage in its development. Thus it would be better to leave sufficient time for the different activities to become established before introducing additional restrictions.

There are certain limits to the way in which national rules and constraints can be applied, given the ease with which contravening servers can be relocated to countries that do not apply restrictive rules. A supranational solution could be envisaged, provided it is realistic and effective.

The legal regime applicable to the Internet

· Current regime 


telecommunications
audiovisual 

Content 
private correspondence
audiovisual communications

Service
telecommunications service
audiovisual service

Infrastructure
telecommunications network
broadcasting network

Regulatory body
ART
broadcasting authority

(Conseil Supérieur de l’audiovisuel)

· Proposed regime

1: Content
private correspondence

no control 
message intended for public

broadcasting Authority


2: Service
The service is defined on the basis of the use made of the content or the information broadcast.

1 / Telecommunications service: 

a service whose purpose is solely related to the exchange of private information: ART applies the regime of full competition provided for in the Posts and Telecommunications Code.

example: e-mail

2 / Audiovisual service: 

a service whose ultimate aim is the provision to a non-targeted public of messages, text, images or data: the broadcasting authority is responsible for this field, notably in terms of content.

example: news groups

3 / Mixed service where ART and the broadcasting authority share responsibility:

Services that alternate between the features of a telecommunications and those of an audiovisual service, depending on the direction of the communication (e.g. interactive service).

example: electronic commerce



3 : Infrastructures
Networks: ART



F. Status and economic consequences for voice communications over the Internet


Another important issue is the provision via the Internet of telephony or, more precisely, 'voice communications', because this service does not yet meet exactly the legal definition of the telephone service. The advent of such communications raises legal and economic questions.


From a legal point of view, the concept of the public telephone service, with its attendant specific obligations, is clearly defined in the Posts and Telecommunications Code: "Public telephone service means the commercial provision to the public of a service consisting of the conveyance of direct, real-time voice telephony between public switched telephone networks for mobile and fixed users."


European directives set out an equivalent definition for this service, known as 'voice telephony' at the community level.


However, it appears that voice communications on the Internet do not yet meet all the criteria for this definition. The Commission drew attention to this point in its communication published in early 1998.
 However, in its response to the first version of this communication, sent to the Commission in autumn 1997, France pointed out that technological changes were bringing these communications closer into line with the EU and national definition and that they were likely to meet all the criteria in the near future. ART played an important role in drawing up this response.


Moreover, voice communications over the Internet do not meet the definition mainly because, for the moment, quality is poorer than that of the telephone service. This explains why they are not widely used. It is therefore likely that with the forthcoming improvement in quality and the increased use of this service, questions of technology-based definition will become less important. For this reason, ART does not believe it necessary to change the legal definition of the telephone service to encompass voice communications over the Internet.


In terms of economics, the arrival of Internet voice communications also raises problems. The Internet already makes it possible to place a call cheaply to the other side of the world, because Internet access generally costs the user no more than the price of a local call. The development of this type of service, the scale of which is still difficult to determine, should be carefully monitored by regulatory bodies. 


For this reason, one of ART's main priorities is to assess the impact of this development on the economics of the Internet and, more generally, on the economics of the telecommunications industry as a whole. This evaluation will be based on the technological advances that are improving service quality and lowering costs for the traditional telephone service over long distance and international lines. To this end, it has initiated a study within the framework of its Internet discussion group (see part 2, chapter 10).


However, the Internet's operating principles are, by definition, international and decentralized, which limits the scope of national regulation.

CONCLUSION: INITIAL EVALUATION OF THE REGULATORY FRAMEWORK 


This annual report is an opportunity to take stock of the implementation of the Telecommunications Act adopted in 1996 and supplemented by some 30 enabling decrees. The Act established a consistent and appropriate legal basis for regulation, but it is only natural that its application has revealed the need for certain clarifications to ensure that it is readily understood by all participants. Drawing on the detailed knowledge of the regulatory framework acquired since its inauguration, ART has suggested various improvements and simplifications to the existing laws and regulations, supplemented by proposals on draft legislation that has not yet been adopted.

1. The status and scope of jurisdiction of ART

A. The status and operation of ART

1. Resources


Article L. 36-4 of the Code provides for the allocation to ART's budget of payments for services provided, as well as taxes and fees, in addition to its appropriations. The conditions for implementing this provision must be set forth by the provisions of the Budget Act or by State Council decrees, which have not always been adopted. Until this mechanism is applied, ART must rely on the general State budget for the resources it needs to accomplish its functions.


Further, ART wishes to stress the considerable human and financial resources needed to carry out the activity of regulation, which will need to increase in response to the realities of competition.

2. Attachment of ART's budget


Included in the general State budget, pursuant to Article L. 36-4 of the Code, ART's budget is now attached to the budget of the ministry of industry. Because it is frequently compared to the broadcasting authority, ART has reason to hope that its budget will also be attached to the prime minister's department.

B. ART’s scope of jurisdiction

1. Shared jurisdiction of ART with the minister


The Telecommunications Act of 26 July 1996 divides jurisdiction between the minister for telecommunications and ART, in particular concerning issues related to the processing and issuing of licences, universal service, France Télécom's tariff policy and regulatory matters. 


After sixteen months of operation, ART finds that the mechanism implemented by the Act functions satisfactorily on the whole. It believes that a more critical evaluation of current legislation requires longer experience of its application, experience of effective competition and greater statistical knowledge of the sector. Such an evaluation could be usefully supported by the observation of the mechanisms applied in other countries of the European Union with a comparable situation to France's. ART has begun to compile an inventory of these countries.

2. Sole jurisdiction of ART


The adoption of several measures to simplify and clarify the existing legislation could assist ART in exercising its powers.

a. Conciliation


The wording of Article L. 36-9 of the Code is somewhat ambiguous. It stipulates that ART may be called upon to undertake conciliatory measures by any "natural or artificial person, professional organization or the telecommunications minister", but "in order to settle a dispute between operators". This apparent contradiction could be removed by rewording the article.


The problem posed by the current wording is the categories of dispute that may be settled by conciliation. The Act provides for two distinct procedures:

· Resolution of disputes as set forth in Article L. 36-8, particularly disputes concerning interconnection between operators and access to the network requested by an operator or a user.

· Conciliation, which must be interpreted in the light of article 26 of the new directive on voice telephony.
 This article specifies that easily accessible and inexpensive procedures must be implemented so that users can rely on the national regulatory authority for unresolved disputes with operators, including on matters of access to the network. The ambiguous wording of Article L. 36-9 does not make it clear that any dispute between an operator and a user may be settled by conciliation. It has yet to be decided whether disputes over users' access to networks must be settled by conciliation, which is a less burdensome procedure than the resolution of disputes.


It would therefore seem useful to clarify the wording of this article to ensure the Act's consistency with the European directive. It could, for example, be reworded: "A natural or artificial person, professional organization, users' association or the telecommunications minister may call on the telecommunications regulatory authority to undertake conciliatory measures in order to settle a dispute other than a dispute between operators concerned by article L. 36-8". 


This point will be examined in greater detail during the consultation with operators and consumer associations, implemented by ART (see part 2, chapter 8).

b. Committees and commissions


Articles L. 34-5 and D. 99-6 could lead to overlapping jurisdiction between the various committees and commissions under the authority of ART (see part 2, chapter 10). It would therefore appear necessary to simplify and clarify their respective powers.


Greater experience of working together should make it possible to find the most appropriate solutions for avoiding multiple consultations on the same issue. In the immediate future, the formal institution of the consultative committee on numbering, modelled on the interconnection committee, will give it institutional legitimacy and clarify its powers.

2. The licensing regime 


The Act of 26 July 1996 established a regime for authorizing the establishment and operation of public networks, for providing a public telephone service and for establishing and operating independent networks. Article L. 34-1 of the Code stipulates in particular that the provision of a public telephone service is subject to an authorization issued by the minister for telecommunications, after ART has processed the associated application.


The implementation of these provisions has been jeopardized by the possibility of bypassing the authorization regime and providing a public telephone service indirectly. This has been facilitated by the expansion of the Internet, over which voice transmission is already possible. The Internet is reinforcing the trend towards a fragmentation of offers and will soon make the authorization regime even more difficult to enforce. 


ART believes there is a risk that the Act will be only partially applied and it is endeavouring to assess the likelihood of such a development.


Some European countries do not have an authorization regime for the provision of a public telephone service. Before making a pronouncement on this important issue, ART would like to acquire significant experience of competition and to make international comparisons. It is also examining the consequences that changes to the authorization regime could have on operators' obligations in terms of numbering, interconnection and financing of the universal service.

3. Public service and regional planning

A. Public service

1. Recognizing the benefits of a universal service


Under current legislation, there is no provision for factoring the benefits accruing to the provider of a universal service into the calculation of operators' contributions to financing that service. But nor does the Act, in its current form, prohibit this. To include such an evaluation formally as part of ART's functions, a provision would have to be added to the decree on the financing of the universal service, stipulating that ART must take into account such benefits when assessing operators' contributions (see part 3, chapter 2).

2. The universal directory


The provisions of Article L. 35-4 of the Code attributing the management of the universal directory to an independent organization are economically difficult to implement. This explains the delay in adopting an enabling decree, which is still at the draft stage. To adapt the existing mechanism to the realities of the market, article L. 35-4 of the Posts and Telecommunications Code needs to be amended (see part 3, chapter 2).

B. Regional development: shared use of telecommunications infrastructure


To improve access to and conditions of use of the public domain, Article L. 47 of the Code specifies that the local authority in charge of the public carriageway may ask an operator already present on that public domain to agree upon the technical and financial conditions for the shared use of its infrastructure with another operator that wishes to obtain right of way on that domain. These provisions are supplemented by those of Article R. 20-50.


The practical implementation of the shared use of infrastructure requires the applicant, i.e. the operator that wishes to establish itself, to provide certain information to the operator already present, for example on the installation points of its network or on the capacity needed for the installation of its fibres. However, the provision of certain information by the applicant may be contrary to its commercial interests, insofar as the two operators are in competition. The rules established by the Code do not specify the nature of the information that must be supplied by the applicant, which may detract from the efficiency of the existing mechanism. 


It is uncertain whether legislative or regulatory measures can provide the most appropriate solution to this problem, since the diverse range of situations will probably require a pragmatic approach. ART would like to stress, however, the difficulty of applying the Act on this matter and remind participants that it may be called on to resolve disputes arising from the question of shared infrastructure.

Glossary of the main technical terms

Accounting rate
The system used for establishing international accounts for communications traffic between zones controlled by different operators. On the basis of the accounting rate, revenue from international communications traffic is shared between the operator in the country of origin and the operator in the country of destination since both operators route this traffic jointly. For calls to a given international destination, the operator of the country of origin sets a price for users (retail price), known as a collection charge. At the same time, the operator in the country of origin and the operator in the country of destination negotiate an amount per minute called the accounting rate. This rate is used to determine the division of revenue, according to a settlement rate, which sets the quota, or part of the accounting rate, to be paid by the operator in the country of origin to the operator in the country of destination. This quota is usually equal to half the accounting rate.

ADSL (Asymmetrical Digital Subscriber Line)
One of the xDSL technologies that can increase the capacity of access networks
 to the backbone network, in particular the existing copper-wire telephone network. By using two modems, one located at the subscriber's terminal and the other on the network, ASDL can considerably increase the network's capacity and achieve transmission speeds 70 times those of a traditional analogue modem. ADSL works by using one part of the bandwidth for voice transmission, one part for the transmission of data travelling towards the backbone network (upstream) and another, wider part for the transmission of data travelling towards the subscriber (downstream). Filters at either end of the line eliminate useless noise from the voice signal. ADSL technology is particularly suited to installation on the local loop because the speeds that it enables decrease with distance. Because of its low cost, it is an attractive alternative to cable networks for fast access to the Internet. France Télécom has already carried out a trial in Noisy-le-Grand near Paris to evaluate the economic viability of ASDL as an Internet access technology.


Asymmetrical regulation
Regulation is known as asymmetrical when the conditions applied to dominant operators differ from those applied to other operators. Dominant operators may have specific interconnection or tariff obligations, for example. Asymmetrical regulation is designed to establish the conditions for equitable competition for all operators.

ATM (Asynchronous Transfer Mode)
A switching technology that allows for the high-speed movement of digitized information, organized into short fixed-length packets called cells. ATM offers high-speed transmission of information and optimal utilization of line capacity and is particularly suited to high-rate multiservice networks, such as backbone networks. The appeal of installing ATM on a backbone network is that it optimizes allocated resources to meet an increase in traffic and offers guaranteed quality of service.

Audiotel
A France Télécom service offering users access to information, games, etc., generally through voice messaging, i.e. a communications server which directs the caller with pre-recorded messages. Customers usually access this service by dialling a number beginning with "08 36".

Call-back service
The user dials a number in the country where the service is based, but hangs up before the call is connected so that it is not billed. A computer calls back and switches the caller to an international line. The user then dials the number of his or her correspondent. The call is billed at the rate offered by the foreign operator selected. Call-back services are a way of taking advantage of cheaper rates in the country called.

Carrier selection
Consumers' option to choose between several carriers. Carrier selection is only possible for long-distance and international calls.

CEPT (Conference of European Postal and Telecommunications Administrations)
An organization for regulatory and technical cooperation (particularly on frequencies, see Box 16) to which almost all the European countries belong.




Certificate of conformity
Terminal equipment designed to be connected to a telecommunications network (telephones, faxes, modems, etc.) and radio transmitters (remote control devices, CB apparatus, etc.) must comply with quality and safety standards before being sold on the market. ART issues certificates of conformity after conducting testing procedures defined in the Act. Standard equipment is marked with a special label.
Closed user group (CUG)
The Posts and Telecommunications Code defines an independent network as a network for private or shared use. An independent network is privately used when it is "reserved for private or shared use; an independent network is designated as being for private use if it is reserved for the use of the individual or corporate entity that established it; it is designated as being for shared use when it is reserved for the use of several individuals or corporate entities that constitute one or more closed user groups with a view to exchanging internal communications within the same group". ART has clarified this definition by indicating that "a  CUG is a group with a common interest that is stable enough to be identified and in existence prior to the supply of the telecommunications service"..

Consumer basket
A statistical tool for evaluating the structure of consumption of a given category of users. ART has established two such baskets to observe the average annual trend of telephone tariffs.

Convergence

Refers to two different trends: 

· Convergence between the audiovisual and telecommunications sectors. Advances in technology make it possible to use different media (cable, terrestrial radio relay and satellite networks, computer terminals and television monitors) to transmit and process all kinds of information and services, consisting of sound, image or data. The result of a technological revolution (the digitization of information), this type of convergence also has economic and regulatory implications.

· Convergence between fixed and mobile telephony, in terms of the technologies used and services offered. In future, it is conceivable that operators will be able to offer the same services to all users, regardless of the technology and networks they use.


DECT (Digital Enhanced Cordless Telecommunications)
European digital radio transmission standard for fixed or mobile telephony (wireless local loop).

Digital data link
A set of resources used for the transmission of information recorded in digital form. The term "digital", as opposed to "analogue", refers to any basic information (sound, text, image) which has been encoded and transformed into a sequence of binary numbers.

Economic regulation

This consists, for the regulatory authority, in ensuring effective, fair and sustainable competition. Economic regulation must be based on a precise knowledge of economic trends in the market, on legal instruments designed to support fair competition (for example, the settlement of disputes, the approval of the technical and financial conditions of interconnection and the application of penalties) and on a detailed analysis of operators' costs.
ECTRA (European Committee for Telecommunications Regulatory Affairs)
 CEPT committee whose permanent office is the ETO (European Telecommunications Office).

ERC

European Radiocommunications Committee: CEPT committee charged with regulatory cooperation in the field of radiocommunications. Its permanent office is the ERO (European Radiocommunications Office).

ERMES
European Radiomessaging System.

ETNO

European Public Telecommunications Network Operators' Association: an organization for cooperation between operators.

ETSI

European Telecommunications Standard Institute.

Fixed network
Network using fiber optic or copper-wire cables as a medium.


Freephone number

Telephone number, called numéro vert ("green number") by France Télécom, which is free of charge for the caller because it is wholly financed by the individuals, companies or organizations that asked to be allocated this number for users to call them. Freephone numbers begin with 0800.

GSM (Global System for Mobile communications)
Digital mobile telephone standard. 

Independent network
See Closed User Group.

Interconnection
Connection mechanism between the different telecommunications networks, designed to allow all users to be able to reach each other, regardless of the operator to which they subscribe.

ISDN (Integrated Services Digital Network)
Fully digitized telecommunications networks capable of simultaneous transmission of images, sound and text.

Least cost routing
Optimum routing. A system for routing calls with systematic selection of the least expensive links for the destination and time of call.

ITU

International Telecommunication Union

Leased line
The lease of lines is defined by the Posts and Telecommunications Code as: "the provision to a user by the public operator of transmission capacity between predetermined termination points of the public network, within the framework of a lease, exclusive of any switching controlled by that user". Lines are leased to businesses for their internal networks and to telecommunications service providers that either do not have their own infrastructure or wish to add to their own infrastructure.

Licensing
The Act of 26 July 1996 stipulates that telecommunications activities shall be carried out freely. However, it states that certain telecommunications activities are subject to an authorization, or licence. The establishment and operation of a public network, the provision of a public telephone service and the provision of public telecommunications services using radio frequencies are subject to authorizations issued by the minister in charge of telecommunications, after applications have been processed by ART. Authorizations for the establishment and use of independent networks are issued by ART.

LMDS (Local Multipoint Distribution Services)

A high-speed technology that uses radio waves to access the telephone service, the Internet and television programmes. This transmission mode is particularly suited for use in sparsely populated areas without cable. However, its development is hindered by technical problems: the signal fades in certain atmospheric conditions, particularly rain, and in areas of shadow (buildings, hills, foliage), which disrupt the propagation of radio waves.

Local Calling Area
The local carrier will route calls only to the carrier selected by the user for destinations outside the local calling area. The local carrier routes all calls for destinations inside the local calling area, regardless of the number sequence dialled by the user. In France, the local calling area usually corresponds to the département.

Local carrier

Telecommunications company that installed the subscriber's line.

Local loop
Wired or wireless communications channel between the subscriber's terminal and the local exchange. The local loop is thus the part of an operator's network that gives direct access to the subscriber.

Long-distance carrier
Telecommunications company that routes long-distance national and/or international calls.

Long-run average incremental cost 
The Act stipulates that interconnection tariffs must be set according to the corresponding costs of the operator providing the interconnection service. To determine these costs, two generic methods can be used: the first consists in taking into account the historic costs of the operator's network; the second in evaluating the cost of building a new network at current and future prices, which are lower than the historic costs because of advances in technology. 



The long-run average incremental costs method aims to reconcile these two methods by comparing two evaluations:

- an approach based on the operator's accounts,

- a technical-economic model of network construction and operation.


Combining these two approaches should offer a better understanding of network cost formation and its application to various interconnection services.

Mobile radio network
Network using microwave frequencies to link mobiles to the fixed or mobile network.

Network
All the telecommunications resources. For example, all the switches and links for wired transmission (copper-wire cables, optical fibers) and for terrestrial and satellite microwave transmission (electromagnetic waves).

Number portability

Subscriber's option to keep the same telephone number when he/she changes local carrier (service available since 1 January, 1998 if the subscriber does not change address) or when he/she changes geographical location and/or local carrier (service available from 1 January, 2001).

ONP (Open Network Provision)
The European ONP directives are harmonization directives aimed at ensuring the conditions for open network provision in the various telecommunications services, i.e. harmonized conditions for open and efficient access to telecommunications networks. 
Operator with significant market power
The Act stipulates that ART shall draw up an annual list of the operators which are considered to have significant market power, which are under an obligation to publish an interconnection catalogue. An operator with a share of more than 25% of a particular telecommunications market governed by the provisions of Article L. 34-8 (II)
 shall be presumed to enjoy significant market power. ART shall also take into account the operator's turnover relative to the size of the market, its control of the means of access to end-users, its access to financial resources and its experience in providing products and services in the market.

Public network
Any telecommunications network established or used for the provision of public telecommunications services.

Radio paging

Radio paging enables users equipped with pagers to receive call signals (bleeps) and messages composed exclusively of numbers or of combinations of numbers and letters. The three leading commercial radio paging brands in France are Tam Tam, Tatoo and Kobby.

Radio relay system
Terrestrial radiocommunications link between fixed points.

Regulation
In the telecommunications sector, regulation can be defined as the application, by the competent authority, of all the legal, economic and technical conditions allowing telecommunications activities to be carried out freely, according to the legislation in force. Telecommunications regulation is largely economic regulation, which is not the case in the broadcasting sector, for example, where content is also regulated in accordance with cultural objectives.

Satellite network
Network using microwave frequencies relayed by satellite.

S-PCS

Satellite personal communications systems.

Switch

A network device that makes it possible (a) to direct calls to their destinations by establishing a temporary connection between two circuits of a telecommunications network and (b) to route information organized in packets.

Telecommunication

The transmission or reception of signs, signals, images, sound or intelligence of any nature by wire, optical fibre, radio or other electromagnetic system. 


Telephone service
The Act defines a public telephone service as "the commercial provision to the public of a service consisting in the conveyance of direct, real-time voice telephony between public switched telephone networks for mobile and fixed users".

Télétel

Database consultation service offered by France Télécom using Minitel teletex terminals.

Terminal equipment

Device enabling the user to transmit, process or receive information (telephone, fax, modem). 

UMTS

Universal Mobile Telecommunications System.

Universal service
The universal service is the main component of the public telecommunications service as defined by the Act. Its purpose is to provide an affordable, quality telephone service for all. It includes the conveyance of emergency calls free of charge, the provision of a directory assistance service and a paper and electronic directory, and the installation of pay phones in the public domain across the whole country. The universal service must be provided under tariff and technical conditions that enable social categories with special needs, such as low income users and disabled users, to access the service.

Unbundling of the local loop
The interconnection service provided by France Télécom usually includes two services:

-switching (connecting calls)

-routing calls to and from subscribers


Unbundling the local loop consists in separating these two services so that new operators can have direct access to France Télécom's local network for a specific fee. France Télécom thus leases the copper wires making up the network to its competitors, giving them direct access to subscribers.

Voice telephony
Telecommunications involving the direct, real-time transmission of voice between two termination points of one or more public switched networks whose commercial use is open to the public. The term "voice telephony" is used by European directives to mean the traditional telephone service.

Wireless local loop
Local loop on which the existing copper-wire networks are replaced by radio technology, which offers greater flexibility in terms of infrastructure deployment.

Figures

14

Figure 1: Principal European directives

Figure 2: Opening to Competition in Countries of the European Union
15


Figure 3: Sharing of jurisdiction between the minister, ART and ANFR
19


Figure 4: Allocating carrier selection resources
19


Figure 5: Background to the Mobile Communications Market Observatory
19


Figure 6: Legal regime for independent networks
19


Figure 7: Relevant markets
19


Figure 8: Long-run average incremental cost
19


Figure 9: The accounting rates system
19


Figure 10: Testing the competitive fairness of tariffs
19


Figure 11: The change of the peak/off-peak schedule for France Télécom telephone services
19


Figure 12: Composition of the consumer baskets defined by ART
19


Figure 13: The International Telecommunication Union (ITU)
19


Figure 14: WTO Agreement
19


Figure 15: The goals of the "club" of European regulators
19


Figure 16: European telecommunications organizations
19


Figure 17: Conditions governing access to submarines cables
19


Figure 18: ART's proposals for introducing the wireless local loop
19




Contents

1Summary

Chairman's message
2
PART ONE: THE REGULATORY FRAMEWORK
4
Chapter 1. Key economic issues
5
1.1. A rapidly expanding market
5
1.2. Internationalization — a crucial factor
6
1.3. Robust growth of telecoms in France
7
Chapter 2. Framework for the opening to competition
8
2.1. Lessons from experience
8
A. United States
9
B. United Kingdom
10
2.2. Liberalization in Europe
12
2.3. The new legislative framework in France: the Telecommunications Act of 26 July 1996
16
Chapter 3. The role of ART
19
3.1. The objectives of regulation
19
3.2. Establishing an independent authority
21
A. The establishment of an independent authority responds to three objectives: neutrality, continuity and efficiency
21
B. The appointment of board members is designed to ensure the regulator's independence
21
C. The newly established independent authority is now integrated into the French institutional framework
22
3.3. The functions of ART
23
3.4. International comparisons
27
PART TWO: ACTIVITIES IN 1997 - OUTLOOK FOR 1998
30
Introduction - opinions and decisions rendered by ART, statistical information
30
Chapter 1. Licensing
32
1.1.
Examining applications for licences to establish and operate public networks and provide telephone services
32
A. Legislative and regulatory framework
32
B. Dossiers examined by ART
35
1. Licences issued pursuant to the Act on experiments in the field of information technologies and services
35
a. The experimental-licence regime
35
b. Allocation of experimental licences
36
2. Authorizations issued to operators of alternative infrastructures
37
3. Comprehensive licences for network and public telephone service operators
38
C. Provisions for selecting long-distance carriers
42
1. Timetable and procedures for introducing the carrier selection system
42
2. Implementation of call-by-call carrier selection
43
a. Carrier selection using the "E" digit
43
b. Carrier selection using a four-digit prefix
44
1.2. Mobile telephony and radio paging
47
A. Land-based mobile telephony services
47
1. The mobile telephony market
47
2. Reciprocal access for mobile telephony operators to the 900 MHz and 1800 MHz bands
52
3. Mobile telephony network coverage
53
a. Commitments by mobile telephony operators to provide additional coverage
53
b. 
ART's opinion on the government's report to parliament as provided for under  the Act.
54
4. ART assesses the service quality of digital mobile telephony networks in France
54
B. Radio paging services
56
1. The radio paging market
56
2. Difficult transition to ERMES
59
C. The Mobile Communications Market Observatory: a market monitoring tool
61
1.3. Authorizations for independent networks
64
A. The legislative and regulatory framework
64
B. Network authorizations allocated on the basis of article L. 33-2
67
1. Definitions
67
2. Categories of authorized network
69
a. Independent wireline networks
70
b. Radio networks operating independently of the fixed service
70
c. Professional mobile radio (PMR) networks
70
d. Digital mobile radio systems for business users
72
e. Terrestrial stations for SNG
73
f. Independent satellite communications networks
74
3. The outlook
75
C. ART's activities with regard to networks governed by article L 33-3
76
1.Short Range Business Radio (SRBR)
76
2. Radio local area networks (RLAN)
77
3. Amateur radio
79
Chapter 2. Allocation of frequency and numbering resources
81
2.1. Frequency management
81
2.2. Management of the national numbering plan
85
A. The legislative framework
85
B. The scope of ART's decisions
86
C. Carrier selection and number portability
87
1. Long-distance carrier selection
87
2. Number portability
90
D. Consultative committee on numbering
91
E. Management rules for the national numbering plan
92
F. Forthcoming work
93
Chapter 3. Interconnection
95
3.1. The regulatory framework
96
A. The Act sets out the rights and obligations of operators with regard to interconnection
97
B. The Act gives ART a central role in interconnection regulation
98
3.2. Opinion of 21 February 1997 on the draft decree on interconnection
101
3.3. Approval of the interconnection catalogue
102
A. Examination of France Télécom's provisional cost structure
104
1. General network costs
104
2. Costs specific to interconnection services
104
3. Relevant common costs
104
4. Return on capital employed
105
B. Determination of interconnection service tariffs
106
1. Tariffs for switched traffic routing services
106
2. Tariffs for other catalogue services
106
3. Examination of the international benchmarks for tariffs and interconnection costs
107
3.4. Definition of the local calling area
110
3.5. Perspectives for interconnection
110
3.6. International interconnection and the accounting rates system
114
Chapter 4. Approval for terminal equipment and telecoms installers
117
4.1. Approval for terminal equipment
117
A. The purpose of the certificate of conformity
118
B. The conformity certification procedure
121
1. Type certification
122
2. Total quality assurance
124
C. Control
124
D. Outlook
124
4.2. Approval of telecommunications installers
126
A. The profession of installer
126
1. Definition
126
2. Approved telecommunications installers
126
3. Activities
126
B. The approval procedure
127
Chapter 5. The Universal Service
128
5.1. The legislative framework
128
A. Definition of the universal service
128
B. Evaluating the cost of the universal service
129
1. Principle
129
2. ART's role in evaluating the cost
129
3. Components of the cost of the universal service
129
C. Methods of financing the universal service
130
5.2. Opinions on the draft decree
133
A. Decree on the financing of the universal service
133
1. Technical means of evaluation as of 1998
133
2. A special mechanism for 1997: the cost of the universal service has been set on a fixed price basis
133
B. Opinions on the draft decree
134
5.3. Evaluation of the cost of the universal service
135
A. Evaluation of the cost of the universal service for 1997
135
B. Evaluation of the cost of the universal service for 1998
137
C. Introduction of compensation mechanisms
139
5.4. Agenda for 1998
139
A. Measuring traffic volume
139
B. Provisional estimate of the cost of the universal service for 1999
140
C. Final evaluation of the cost of the universal service for 1997
140
Chapter 6. Opinions on France Télécom tariff decisions
141
6.1. The regulatory framework
142
6.2. Agreement setting France Télécom's multiannual tariff objectives
143
6.3. Opinions on individual tariff decisions
145
A. Basic telephony
148
1. Price trends in 1997
148
a. Price movements in the month of March 1997
148
b. Business subscription (opinion 97-94)
148
c. Pricing per second (opinion 97-199, 97-249 and 97-261)
149
d. Geographical billing zones (opinion 97-354)
150
e. Free itemized billing (opinion 97-221)
150
2. Consumer baskets
151
3. The development and growth of telephone-related services
153
a. Calling Line Identification (opinion 97-74)
153
b. Allofact service (opinion 97-95)
153
c. Minifact service (opinion 97-391)
153
d. Call transfer (opinion 97-143, 97-194 and 97-195)
154
e. The personal number service (opinion 97-305)
154
B. Public pay phones (opinions 97-200 and 97-303)
155
1. Proposed change to the Public Telecom Unit (opinion 97-200)
155
2. Proposed tariff restructuring (opinion 97-303)
155
C. Directory and directory enquiries (opinions 97-285 and 97-447)
155
1. Application of billing by the second (opinion 97-285)
156
2. Experimentation with the service of "connection subsequent to a telephone enquiry" (opinion 97-447)
156
D. Tariff options and promotions
156
1. The fixed-price local call and fixed charges for a second phone line
156
2. Tariff options in the Modulance range
157
3. The tariff options in the Avantage range
159
4. France Télécom promotions
159
E. Leased Lines
161
1. Opinions concerning leased lines
162
2. The high-speed multisite service (HSMS)
164
F. Teletel and audiotel
167
1. Teletex services (opinions 97-26, 97-156, 97-232 and 97-384)
167
2. Audiotex services (opinion 97-69)
167
G. Freephone Numbers (opinions 97-25, 97-144, 97-264 and 97-325)
167
1. The Universal International Freephone Service (UIFS) number
168
2. The national freephone service number
168
3. Universal international and national freephone service numbers
169
H. The Internet
169
1. Charges for calls to Internet access providers
169
2. School access to the Internet
170
3. Perspectives
171
Chapter 7. Settlement of disputes - conciliation services
172
7.1. Legislative and regulatory framework
172
A. Legislative framework
172
1. Settlement of disputes
173
2. Conciliation
173
B. Regulatory framework and provisions of ART's rules of procedure for settling disputes
174
1. Organization of the procedure by ART
174
2. Referral
174
3. The procedure
174
4. Powers of investigation
175
5. Professional secrecy
175
6. Appeal possibilities
176
7.2. The two dispute-related decisions made by ART on 10 July 1997
177
A. Requests of the parties
177
B. Jurisdiction
179
C. The procedure
179
D. The decisions
180
E. Implementation of the two decisions
180
F. Appeals against the two settlement decisions taken to the Paris Court of Appeal
180
7.3. Requests for settling disputes relative to the supply of a cable telephone service
181
Chapter 8. Regulation and the consumer
183
8.1. The legal basis of relations with the consumer
183
8.2. Establishment of mechanisms and methods
184
A. Participation in the work of existing consultative bodies
184
B. New participants
184
C. Launch of a public consultation exercise
185
D. Dissemination of technical fact sheets
185
8.3. Towards a regular, in-depth process of consultation
186
Chapter 9. EU and international activities
187
9. 1. ART's participation in EU work
190
9.2. ART participation in multilateral international work
193
9.3. Bilateral exchanges of information
196
A. Bilateral contacts
196
B. Bilateral cooperation
196
1. OECD countries
197
2. Emerging nations
197
9.4. Conditions governing the routing of international traffic
198
Chapter 10
Consultation and communication
201
10.1. Consultation
201
A. Consultative commissions and committees
201
1. Consultative commissions
201
2. The committees
203
a. The interconnection committee: extensive consultation with the sector
203
b. The consultative committee on numbering
203
B. Public consultation
204
C. Special hearings before the executive board, informal meetings and discussion groups
205
10.2. ART's external communication
206
A. Regular information for market participants
207
B. Active involvement in a wide range of events
207
C. A new communication tool: the ART web site
208
10.3. The resource centre
210
Chapter 11. Organization, operations and resources of ART
211
11.1. Organization
211
11.2. The budget
212
11.3. Human resources
215
A. Personnel management
215
B. Industrial relations
217
C. Internal communication
218
11.4. IT master plan
218
PART THREE: ART'S MAIN OBJECTIVES
219
Introduction. Regulatory activities
220
1. Implementing the public telecommunications policy
220
2. Transparent relations
222
A. ART and the government
222
B. ART and parliament
223
C. ART and France Télécom
223
D. ART and the competition authority
225
E. ART and the public service commission for posts and telecommunications
226
F. ART and the broadcasting authority
227
G. ART and the European Union
228
H. ART and market participants
228
Chapter 1. Ensuring the development of competition
230
1.1. Ensuring fair and sustainable competition
230
A. Playing the role of market observer
230
B. Economic regulation
231
1.2. Competition on the local loop
233
A. Issues that could slow the introduction of competition on the local loop
233
B. The main changes likely to encourage the emergence of effective competition on the local loop
235
1. Introduction of the wireless local loop in France
235
2. Telecommunication services over cable networks
239
1.3. Development of mobile services
245
A. Satellite personal communications services (S-PCS): new operators are set to arrive on the mobile market
245
B. UMTS: towards the third generation of mobile systems
246
1.4. Fixed-mobile convergence
248
A. Commercial convergence
248
B. Convergence through substitution
249
C. Convergence through integration
250
Chapter 2. Guaranteeing the public service and assisting regional development
252
2.1. The universal service
252
A. Scope of the universal service
252
B. Basis for calculating operators' contributions to financing the universal service.
253
C. Recognizing the benefits of supplying the universal service
254
D. Component of the universal service cost stemming from telephone-tariff disequilibrium
254
E. Taking into account the needs of disabled persons
255
F. Evaluating the cost of the geographical component
255
2.2. The directory
255
A. The universal directory
256
B. An Internet-based directory
257
2.3. Regional development and the role of the local authorities
257
A. Role of local authorities
258
B. The border between independent and public networks
260
C. Fees for use of the public domain
261
Chapter 3. Encouraging the development of new information and communications technologies
263
3.1. Convergence
263
3.2. The Internet
265
A. Legal framework for telecommunications applies to the Internet
266
B. The distinction between audiovisual communications and correspondence is still relevant
267
C. Does the distinction between private correspondence and messages intended for the public apply to the content of on-line service offers?
269
D. The concept of "new services"
270
E. Obligations for Internet service providers
271
F. Status and economic consequences for voice communications over the Internet
274
CONCLUSION: INITIAL EVALUATION OF THE REGULATORY FRAMEWORK
276
1. The status and scope of jurisdiction of ART
276
A. The status and operation of ART
276
1. Resources
276
2. Attachment of ART's budget
276
B. ART’s scope of jurisdiction
277
1. Shared jurisdiction of ART with the minister
277
2. Sole jurisdiction of ART
277
a. Conciliation
277
b. Committees and commissions
278
2. The licensing regime
279
3. Public service and regional planning
279
A. Public service
279
1. Recognizing the benefits of a universal service
280
2. The universal directory
280
B. Regional development: shared use of telecommunications infrastructure
280
Glossary of the main technical terms
282
Figures
292
Contents
293


� $615.15 billion (provisional estimates from OMSYC).


� Data from IDATE, Le Livre Blanc des Télécoms, Réseaux & Telecoms, October 1997


� cf. Communications & Stratégies (IDATE), issue 26, second-quarter 1997, p. 11.


� Data from IDATE, Le livre blanc des télécoms, Réseaux & Telecoms, October 1997


� OMSYC, Les Chiffres Clés et Indicateurs des Télécommunications Mondiales, 1996, p. 78.


� Source: "Mobile Communications Market Observatory" (cf. Part Two, Chapiter 1).


� Open Network Provision.


� A leased line or leased link is defined as follows by Article R.9 of the postal and telecommunications code (decree 97-245 of 12 March 1997): "The provision by the operator of the public network, as part of a lease contract, of transmission capacity between specified end points on the public network, for the benefit of the user, but without any switching controlled by that user." Leased lines are used by business for internal corporate networks as well as by telecommunications service providers that lack their own facilities or wish to supplement them.


� Voice telephony consists of telecommunications in which the voice signal is transported in real time between two end points on one or more public switched networks, the use of which is open to the public; in other words, it is traditional telephone service.


� Act 90-568 published in the Official Journal of 8 July 1990, p. 8069.


� Act 90-1170 published in the Official Journal of 30 December 1990, p. 16439.


� Act 96-299 published in the Official Journal of 11 April 1996, p. 5569.


� Act 96-659 published in the Official Journal of 27 July 1996, p. 11384.


� Act 96-660 relating to the national enterprise France Télécom (Official Journal of 27 July 1996, p. 11398), not to be confused with Act 96-659 (Telecommunications Regulatory Act) promulgated on the same day.


� Decree 97-188 published in the Official Journal of 4 March 1997, p. 3439.


� Decree 97-475 published in the Official Journal of 14 May 1997, p. 7248.


� Decision No. 96-378 DC, published in the Official Journal on 27 July, 1996 in response to the referral of the Telecommunications Act to the Constitutional Council by more than 60 senators on 24 June, 1996.


� article L. 36-5 of the Code.


� article L. 36-7 of the Code; the terms "licence" and "authorisation" are interchangeable.


� article L. 34-3 of the Code.


� article L. 33-2 of the Code.


� articles L. 34-10 and L. 36-7 of the Code.


� Paragraph 7 of article L. 36-7 of the Code.


� article L. 34-8 (II) of the Code.


� article L. 35-3 of the Code.


� Paragraph 5 of article L. 36-7 of the Code.


� article L. 36-8 of the Code.


� article L. 36-9 of the Code.


� article L. 36-11 of the Code.


� article L. 34-9 of the Code.


� article L. 36-7 of the Code.


� article L. 33.1 (IV) of the Code.


� article L. 36-5 of the Code.


� Article L. 36-7 of the Code; the establishment and operation of a public network is subject to article L. 33-1; the provision of public telephone services is subject to article L. 34-1.


� Article L. 34-3 of the Code.


� Articles L. 33-1 and L. 34-1 of the Code.


� Article L.33-1-II of the Code


� Order of 14 August 1997 setting a turnover threshold, beyond which operators are required to provide separate accounts for the authorized activity. Published in the Official Journal on 23 August 1997, p.12495.


� Article L. 33-1 and L. 34-1; Decree No.96�1175. Published in the Official Journal on 29 December 1996 p.19438.


�Article L. 47 of the Code; Decree No.97-683. Published in the Official Journal on 1 June 1997, p. 8767. ART rendered an opinion on the draft decree (opinion No.97-112, published in the Official Journal of 1 June 1997).


� Article L. 45-1 of the Code.


� Articles L. 45-1 and L. 48 of the Code.


� Article L. 36-7 of the Code.


� Opinion on procedures for examining licence applications for networks and services included in articles L. 33-1 and L. 34-1 of the Posts and Telecommunications Code and on the allocation of specific numbering resources for long-distance phone service operators. This opinion was published in the Official Journal of 30 May 1997, p. 8,361.


� Decree No. 96�1225 of 27 December 1996 approving the schedule of conditions for France Télécom. Published in the Official Journal of 31 December 1996, p. 19,685.


� Decision No. 97�196 of 16 July 1997 on procedures for allocating a carrier selection digit, published in the Official Journal of 2 August 1997, p. 11,518, following its approval on 30 July 1997 by order of the minister in charge of telecommunications.


� Decision No. 97-277, published in the Official Journal of 6 December 1997, p. 17,670, following its approval on 1 December 1997 by order of the minister in charge of telecommunications.


� The system developed by Bouygues Télécom, originally known as DCS 1800, corresponds to use of the GSM standard in the 1800 MHz band.


� Telepoint is a pedestrian service with a limited geographical area. It provides the user with a mobile terminal capable of making or receiving calls via relay junctions installed by the operator at various points around the town. In France, the best known example of this service is known as Bi-Bop.


� Opinion on public call for comments. Published in the Official Journal of 22 April 1998, p 6,193.


� Article L. 35-3 of the Code.


� Roaming: the ability to use a single mobile-telephone or radio paging service and a single terminal on several networks. This allows users to move around freely, while continuing to use the same service on the different networks covering the territory. A roaming facility is particularly useful for consumers who travel abroad and wish to use their mobile telephone.


� Decision No. 97-339, published in the Official Journal of 11 December 1997, p. 17,883.


� Opinion No. 98-47, not published in the Official Journal


� Frequency agility is the capability of terminals operating under the ERMES standard to use different frequencies without inconveniencing the user, unlike POCSAG standard terminals, which are set to a fixed frequency. "Roaming" is the ability to use the same mobile telephone or radio paging service on different networks, for example when the user goes abroad. "Interoperability" is the technical compatibility of equipment that provides, inter alia, roaming services.


� Articles L. 33-2 and L. 36-6 (1°) of the Code.


� Opinion on procedures for the examination of applications for authorizations for networks and services pursuant to articles L. 33-1 and L. 34-1 of the Posts and Telecommunications Code and on the allocation of specific numbering resources for operators of long distance telephone services (public consultation on the licensing regime), published in the Official Journal of 30 May 1997, p. 8,361.


� Articles D.99 to D. 99-5 of the Posts and Telecommunications Code, resulting from decree No. 96�1176 of 27 December 1996 on the general conditions for the establishment and operations of independent networks, published in the Official Journal of 28 December 1996 p.19,442.


� Article D. 99 of the Code


� Article D. 99-2 of the Code.


� Article D. 99-5 of the Code.


� Articles D. 99-1 and D. 99-2 of the Code.


� Article D. 99-3 of the Code.


� Indent 3 of article L. 33-3 of the Code.


� Indent 5 of article L. 33-3 of the Code; article D. 99-4 completes the provisions of article L. 33-3.


� Act No. 96-1181 of 30 December 1996, published in the Official Journal of 31 December 1996, p. 19,496.


� Decree of 3 February 1993 on fees for the provision of radio frequencies and management payable by holders of authorizations issued pursuant to articles L. 33�1 et L. 33-2 of the Posts and Telecommunications Code, published in the Official Journal of 5 February 1993, p. 1,977.


Decree of 20 July 1995 amending the decree of 3 February 1993, published in the Official Journal of 21 July 1995.


Decree No. 96-1055 of 6 December 1996 amending the decree of 3 February 1993, published in the Official Journal of 8 December 1996, p. 17,946.


Decree of 26 November 1997 amending the decree of 3 February 1993, published in the Official Journal of 28 November 1997, p.17,210.


� Order of 19 December 1996 fixing the threshold mentioned in article L. 33�3 (indent 3) of the Posts and Telecommunications Code on local independent networks, published in the Official Journal of 29 December 1996 p. 19,453.


� trunked radio networks: mobile radio network technology for business users.


� Régiocom is a subsidiary of the Canadian group Telesysteme Wireless International; S3RP is a subsidiary of the Bouygues group; Société d’exploitation de réseaux de télécommunications aéroportuaires (SERTA) is a subsidiary of Aéroports de Paris; Société générale de radiocommunications (SOGERA) is a subsidiary of France Télécom; Consortium français de localisation (CFL) is made up of Télédiffusion de France, Aéroports de Paris and Compagnie générale de géophysique.


� Article L. 32 (4°) of the Code.


� Note that the SNCF's security network (the Iris network) for the Ile de France region has already been authorized and uses the TETRAPOL standard.


� Opinion published in the Official Journal of 19 April 1997, p. 5,959


� Decision No. 97-198 on the launching of a call for tenders for the establishment and operation of nationwide digital mobile radio networks for business users, published in the Official Journal of 17 July 1997, p. 10,753.


� Decision No. 97-137, published in the Official Journal of 9 September 1997, p. 13,162, after approval by order of the minister in charge of telecommunications.


� Decision No. 97-119, published in the Official Journal 18 June 1997, p. 9,558.


� Decision No. 97-452, published in the Official Journal of 13 March 1998, p. 3,787.


� Decision No. 97-453, not yet published in the Official Journal


� Decision No. 97-454, not yet published in the Official Journal


� Article L.36-7 of the Code.


� Order of 24 December 1996 amending the national frequency band allocation table, published in the Official Journal of 26 December 1996, p. 19,119.


� Articles L. 34-10 and L. 36-7 of the Code.


� Decree No. 96�1224 of 27 December 1996 on fees linked to management costs for the national numbering plan and the control of its use, published in the Official Journal of 31 December 1996, p. 19,685; order of 30 December 1997 establishing the ratio used to set the base for numbering management fees, published in the Official Journal of 31 December 1997, p. 19,438.


� Article L. 34-10 of the code sets out these provisions. Article L. 36-7 recalls ART's general responsibilities regarding the allocation of frequency and numbering resources and the establishment and management of the national numbering plan.


� Decision No. 97-16 of 5 March 1997 on procedures for eliminating 8-digit numbering, which appears in the Official Journal of 22 April 1997, p. 6,096.


� Decision No. 97-365 of 23 October 1997, cited in the Official Journal of 11 December 1997, p. 17,886.


� Decision No. 97�277 of 12 September 1997 on the allocation of 4-digit prefixes for selecting a carrier network and the format of the corresponding call, published in the Official Journal of 6 December 1997, p. 17,670.


� Decision No.97-183 of 2 July 1997, cited in the Official Journal of 21 February 1998, p.,2767.


� Decision No. 97-336 of 8 October 1997, cited in the Official Journal of 11 December 1997, p. 17,886.


� Decision No. 97-140 of 28 May 1997, cited in the Official Journal of 18 June 1997, p. 9,558.


� see part 2, chapter 9 for definitions.


� Secretariat General of the interministerial commission on issues relating to European economic cooperation.


� Switches are devices built into telecommunications networks to sort calls. They automatically route calls made by subscribers.


� Article L.34-10 of the code.


� Two solutions were put forward: 


-a forwarding service that enables subscribers to divert incoming calls to a different number. This solution was not selected because it involves complicated technical procedures and is limited in terms of capacity. 


-« rerouting with predetermined directory numbers » : This solution uses a call forwarding system and a special prefix dialled by the switch to route communications to a given switch, i.e. the one run by the new operator that the user is subscribed to. This solution was selected.


� Decision No. 98-75, published in the Official Journal of 23 March 1998, p. 4,323.


� such as decision No. 97-365 of 23 October 1997, reserving the 0860 numbering range for certain Internet access services.


� Article L. 32. The network access regime differs from the special access regime insofar as the latter is for unpublished technical or tariff conditions.


� In the conditions set out in article L. 34-8.


� These provisions are set out in article L. 34-8 and L. 36-7 (paragraph 7).


� Meaning network operators that have significant market power in a relevant market of the telecommunications sector concerned by the provisions of article L. 34-8 (II), according to the criteria set out in the seventh paragraph of article L. 36-7 and specified hereafter.


� Decree 97-188, published in the French Official Journal of 4 March 1997, p. 3439.


� Any market concerned by the obligation on the operator to publish an interconnection catalogue (cf. Figure n° 7).


� Paragraph 7 of article L. 36-7.


� Decision 97-412, published in the Official Journal of 4 January 1998, p. 218.


� Article L. 34-8 (II).


� Article L. 34-8 (I).


� Article L. 36-6 and L. 34-8.


� Article L. 36-8.


� Article D. 99-16, in the version resulting from the decree of 3 March 1997.


� Article D. 99-19, in the version resulting from the decree of 3 March 1997.


� Opinion  97-9, published in the Official Journal of 4 March 1997, p. 3454.


� Decision  97-88, published in the Official Journal of 10 May 1997, p. 7121.


� Decision  97-242, published in the Official Journal of 20 August 1997, p. 12347.


� Article D. 99-16.


� Articles D. 99�12 and D. 99�18.


� Quoted in Commission Recommendation 98/195/EC of 8 January 1998 "on interconnection in the liberalized telecommunications market", published in the OJEC L. 73 of 12 March 1998, p. 42.


� Decision  97-345, published in the Official Journal of 19 December 1997, p. 18432.


� The interconnection interface is the technical mechanism for the physical interconnection of networks. By including additional and advanced services in the interconnection catalogue it is legally possible to develop the services and functions available at this interface. This development will also depend on the technical capacity of the interconnection interface which will be modernized according to a standard framework.


� Source: Telegeography 1997/1998.


� Decree 92�116 of 4 February 1992 on the approval of telecommunications terminal equipment, conditions of connection and the approval of installers, published in the Official Journal of 6 February 1992.


� Decree 94�737 of 22 August 1994 amending articles R. 20�1 to R 20�30 of the Post and Telecommunications Code, published in the Official Journal of 28 August 1994, p. 12496.


� Decree 98-266 of 2 April 1998 on the assessment of the conformity of telecommunications terminal equipment, conditions of connection and the approval of installers, amending the Post and Telecommunications Code, published in the Official Journal of 8 April 1998, p. 5466.


� Article L. 34-9.


� Article L. 36-7.


� Decree  97�328 of 9 April 1997 amending the Post and Telecommunications Code and concerning the powers of ART, published in the Official Journal of 11 April 1997, p.5526.


� Opinion  97-5 on the draft decree on the assessment of the conformity of telecommunications terminal equipment, their conditions of connection and the approval of installers, not published in the Official Journal; Opinion  97-141 on the draft decree on the assessment of the conformity of telecommunications terminal equipment, by application of article L. 34-9 of the Post and Telecommunications Code, published in the Official Journal of 9 January 1998, p. 411.


� Private exchanges or PABXs perform the same role as electronic exchanges but have a much greater data processing capacity. They enable a large number of telephone lines to be managed, mostly on the same site, and are used by companies, establishments or bodies with heavy demand for lines.


� Article L.34-9.


� Chaired by the European Commission (DG XIII), ACTE (Approvals Committee for Telecommunications Equipment) is charged with implementing directive 91/263/EC. Technical and regulatory affairs are delegated to TRAC (Technical Regulations Applications Committee), which is charged with setting out the future common technical regulations. Historically attached to the European Conference of Postal and Telecommunications Administrations, this committee is composed of the representatives of operators, notified bodies and national regulatory authorities.


� Emitech by decision 97-43 of 19 March 1997, published in the Official Journal of 25 April 1997, p. 6325; and Cetecom by decision 97-152 of 11 June 1997, published in the Official Journal of 10 July 1997, p.10483.


� This list is available from ART's Internet site.


� Article L. 35.


� The definition, supply and financing of the universal service are set out in articles L. 35-1 to L. 35-4.


� Article L. 35-1.


� Article L. 35-2.


� Articles L. 35-3 and L. 36-7 (paragraph 4).


� France Télécom's tariffs are in structural disequilibrium for reasons connected with its former public monopoly: in the public service mission France Télécom was required to perform, the cost of subscription was historically less than the associated costs to ensure that the whole population could access the telephone service. To make up for this, long-distance communications were priced above their effective cost. The arrival of competition has forced the historic operator to rebalance this situation and to adopt a more competitive stance in which tariffs more accurately reflect costs. With regard to the provision of the universal service, the law sets out a transitional financing mechanism for a more gradual rebalancing. This reconciles the need for a more competitive public operator with the provision of an affordable telephone service. France Télécom began to rebalance its tariffs in 1997. The financing of this operation will end on 31 December 2000 at the latest.


� See part II, chapter 1.


� The interconnection charge is the fee that the other operators pay France Télécom to connect to its network in the framework of the interconnection agreements they have concluded with it.


� Decree 97-475, published in the Official Journal of 14 May 1997, p. 7248.


� Not including traffic from or to networks used by public network operators not providing a telephone service.


� Opinion 97-4, published in the Official Journal of 28 February 1997, p. 3279.


� Opinion 97-41, published in the Official Journal of 28 May 1997, p. 8118.


� Article L. 35-3.


� Decision 97-186 of 25 June 1997 published in the Official Journal of 5 August 1997, p. 11652; decision 97-272 of 22 September 1997, published in the Official Journal of 23 November 1997, p. 16992.


� Order of 23 July 1997 noting the provisional estimate of the cost of the universal service and the contributions required of the operators for 1997, published in the Official Journal of 5 August 1997, p. 11592.


� The operators' contribution was mostly calculated on the basis of the volume of telephone traffic they carried. Most of the operators co-financing the universal service in 1997 were mobile operators. Paging service operators and the holders of experimental licences also contributed to the financing, albeit to a lesser extent.


� Order of 19 November 1997 noting the provisional estimate of the cost of the universal service for 1998, published in the Official Journal of 23 November 1997, p. 16982.


� The social tariffs offer, as estimated by ART, can only be applied after publication of the implementing decree which is currently being drafted.


� Order of 19 December 1997 approving the agreement between ART and Caisse des Dépôts et Consignations concerning the accounting and financial management of the universal telecommunications service, published in the Official Journal of 22 January 1998, p.1027.


� Article L 36�7 (paragraph 5).


� Article 17 of the France Télécom specifications; cf. decree 96�1225 of 27 December 1996 on the approval of the France Télécom specifications, published in the Official Journal of 31 December 1996, p. 19685.


� Opinion 97-271, published in the Official Journal of 9 November 1997, p. 16346.


� This fixed duration varies depending on the type of call : 3 minutes for a local call and 39 seconds for a long-distance call.


� The method used by ART to define these consumer baskets has been further refined: the consumer baskets used to evaluate the average monthly bill between 1995 and 1997 (cf. Annexe 8) were defined using a different method than was used for the 1998 baskets described above.


� Directive 95/62/EC of 13 December 1995.


� Article 7 of France Télécom's specifications.


� Numéris is France Télécom's integrated services digital network (ISDN).


� Order 77�105/P, the so-called "Scrivener order".


� Set out in article L. 35-5 of the law and article 7 of the France Télécom specifications.


� Article R. 9.


� Article L. 34-2 of the law based on the 1990 law stated that the supply of support services (which includes leased lines) by an operator other than the public operator was subject to a process of authorization by the telecommunications minister. However, the "services" directive of 28 June 1990 accorded Member States a transition period to allow the public operator to adjust the billing of these services. Consequently, leased lines were opened up to competition on 1 January 1993.


� According to the terms of article L 36-7 of the Post and Telecommunications Code and article 17 of the public operator's specifications.


� Council directive 92/44/EEC of 5 June 1992 concerning leased lines.


� Article D 368 to D 379.


� Decision 96-378 DC, published in the Official Journal of 27 July 1996 in response to the referral on the Telecommunications Act presented by more than 60 senators on 24 June 1996.


� Article L. 36-8.


� Defined in the last paragraph of article L. 34-4.


� Drawn up or operated by application of the provisions of law 82-6512 of 29 July 1982 on audiovisual communications.


� Arising out of article 34 of law 86-1067 of 30 September 1986 on freedom of communication.


� Articles L. 47 and L. 48.


� Article L. 36-8.


� Article L.36-9


� Decree 97�264 of 19 March 1997 on the procedure followed before ART and the Paris Court of Appeal in the event of a dispute mentioned under article L 36�8 of the Post and Telecommunications Code, published in the Official Journal of 21 March 1997 p. 4444 and enshrined in articles R. 11-1 to R.11-9 of the Post and Telecommunications Code. ART issued an opinion on this text on 29 January 1997 (opinion 97-3, not published in the Official Journal).


� Decision 97-57 on the internal rules of procedure published in the Official Journal of 26 April 1997, p. 6382.


� Decision 97-234 amending the internal rules of procedure, published in the Official Journal of 20 August 1997, p. 12347.


� Article L. 36-8.


� In application of the provisions of articles L. 36-2 and L. 36-3.


� Articles R. 11-2 to R. 11-9.


� Decree 87-849 of 19 October 1987.


� Article R. 11-2


� Article R. 11-3


� By application of the provisions of article R. 11-5.


� Decision 97-209 on the dispute between Paris TV Câble and France Télécom, published in the Official Journal of 7 September 1997, p. 13097. Decision 97-210 on the dispute between Compagnie Générale de Vidéocommunication and France Télécom, published in the Official Journal of 7 September 1997, p. 13104.


� Decision 97-187, not published in the Official Journal.


� Set out by articles L. 36-8 and R. 11-1.


� Article 782.


� By application of the provisions of article R. 11-5.


� Rulings 21 and 22 of the Paris Court of Appeal of 28 April 1998 concerning Telecommunications Regulatory Authority decisions 97-209 and 97-210 of 10 July 1997.


� Articles L. 34-4 and L. 36-8.


� Article L. 32-1 (II).


� Article L. 34-5.


� Decree 96-1152, published in the Official Journal of 28 December 1996, p. 19274.


� The order of 26 May 1997 on appointments to the consultative commission on telecommunication networks and services and the order 26 May 1997 on appointments to the consultative commission on radiocommunications, both published in the Official Journal of 3 June 1997, p. 9036. ART issued an opinion on these orders (opinion 97-136, published in the Official Journal of 3 June 1997).


� Article L.36-9.


� Article L.36-11.


� AFUTT: French association of telephone and telecommunications users; UNAF: national union of family associations; UFC (the consumer magazine "Que choisir?"): Federal union of consumers.


� CNC: National Consumer Council; INC: National Consumer Institute.


� The World Trade Organization, successor to GATT.


� However, by dint of the most favoured nation clause, any country opening up its market automatically does so to all 132 members of the WTO.


� Article L. 36-5.


� The European Conference of Postal and Telecommunications Administrations represents almost every European country. It is a body for regulatory cooperation and technical work (especially with regard to frequencies, cf. figure 16).


� Secretariat General of the Interministerial Commission on European Economic Cooperation issues.


� ECTRA (the European Committee of Telecommunications Regulatory Affairs) is a CEPT body charged with regulatory matters. Its permanent office is the ETO (European Telecommunications Office). 


� Cf. part II, chapter 1, the section entitled "independent networks".


� Article L. 33-1 (IV).


� Decree 96�1175 of 27 December 1996 on standard clauses in the specifications associated with the licences granted by application of articles L. 33�1 and L. 34�1, published in the Official Journal of 29 December 1996 p. 19438.


� Decision 97-455 of 17 December 1997 on the adoption of the guidelines on the conditions for accessing submarine cables (not yet published in the Official Journal).


� Article L. 34-5 of the Code.


� Decree No. 96-1152, on the composition, attributions and operating conditions of the Radiocommunications Consultative Commission and the consultative commission consultative on networks and telecommunications services, published in the Official Journal, 28 December, 1996, p. 19274.


� Order of 26 May, 1997 appointing the consultative commission  on telecommunications networks and services, Order of 26 May, 1997 appointing the Radiocommunications Consultative Commission, published in the Official Journal, 3 June, 1997, p. 9036. ART delivered an opinion on these orders (Opinion No. 97-136, published in the Official Journal, 3 June, 1997).


� Decision No. 97-155, published in the Official Journal, 10 July, 1997, p. 10483. The interconnection committee was established pursuant to Article D. 99-6 of the Posts and Telecommunications Code, stemming from Decree No. 97-188 of 3 March, 1997 on interconnection.


� See Part II, Chapter 1.


� Decision No. 97-196, published in the Official Journal, 2 August, 1997, p. 11518 (see Part II, Chapter 1).


� See Part II, Chapter 6.


� See Box No. 17, Part II, Chapter 9.


� See Part III, Chapter 1.


� Association Française des Opérateurs de Télécommunications (French Association of Private Telecommunications Operators)


� Pursuant to Article L.36-1 of the Code.


� Article L. 36-1 of the Code.


� Decision No. 97-57 of ART dated 26 March 1997 setting forth the internal regulations, published in the Official Journal, 26 April 1997, p. 6382; this decision was taken pursuant to Article D.97-4 of the Code.


� Article L.36-3 of the Code.


� In accordance with the provisions of Article D. 97-8 of the Code.


� Article L. 36-4 of the Code.


� Article L. 36-4 of the Code.


� Opinion No. 97-230, not published in the Official Journal. Orders of 22 October 1997 published in the Official Journal, 6 December 1997, p. 17652.


� Opinion No. 97-231, not published in the Official Journal. Decree of 26 November 1997, published in the Official Journal, 28 November 1997, p. 17210.


� Opinion No. 97-422 on the draft decree on the payment of certain services provided by ART, on the draft decree on the consideration of payment as additional funds and apportionment of these funds and on the draft order setting the terms and conditions for the apportionment as additional funds of monies received in payment of certain services provided by ART, not published in the Official Journal.


� In accordance with Article 15 of Law No. 84-16 of 11 January, 1984 setting forth the statutory provisions on the State civil service.


� Article L. 36-5 of the Code.


� Article L. 36-14 of the Code.


�  Secretariat General of the Interministerial Commission on European Economic Cooperation issues. This institution, which is answerable to the Prime Minister, brings together the ministries and bodies involved in preparing the French position for negotiations with the EU.


� Article L. 36-7, indent 7 of the Code.


� Article L. 36-9 of the Code.


� Article L.36-10 of the Code.


� The Orange List comprises subscribers who wish to be included in the directory, but who wish to be excluded from telemarketing operations.


� Article L. 32-2 of the Code.


� Universal Mobile Telecommunications System


� For example, it commissioned a study on the outlook for the mobile radiocommunications market and a study on the market for radiocommunications for business users.


� Order of 14 August 1997 setting a turnover threshold beyond which operators are required to provide separate accounts for the authorized activity. Published in the Official Journal on 23 August 1997, p.12,495.


� Article L. 36-7 of the Code.


� i.e. connecting and directing calls to subscribers


� Asymmetrical Digital Subscriber Line (see glossary of technical terms)


� Decision No. 98-242 of 8 April 1998.


� Decision No. 98-296 of 30 April 1998.


� Subscribers: households receiving a basic service of some 15 channels through individual or joint subscriptions.


Connected households: all households connected to a cable network, including subscribers to basic services, aerial services or individual subscribers.


Marketable households: occupied households (i.e. not offices, secondary residences, etc.) where connectors have been installed. Source: AVICA (association for towns equipped with cable networks).


� Decision No. 98-201 of 18 March 1998.


� Decision No. 98-292 of 6 May 1998.


� Universal Mobile Telecommunications System.


� European standards institute.


� Report on the challenges facing France Télécom, September 1997. Submitted to the prime minister, the ministry of the economy, finance and industry and the secretary of state for industry.


� Article R. 20-33 of the Code.


� Article L. 35-4 of the Code.


� ART has organized a number of on-site meetings involving one or more members of the executive board and representatives of local authorities or local public establishments. Thus, meetings were held with the town of Besançon, the port of Marseilles, the town of Dijon, the town of Orléans, the Calvados local council (Conseil général), Lyons I University, the town of Castres and the Brittany regional council (Conseil régional)(at a meeting at the regional prefecture).


� Opinion on procedures for the examination of applications for authorizations for networks and services pursuant to articles L. 33-1 and L. 34-1 of the Posts and Telecommunications Code and on the allocation of specific numbering resources for operators of long distance telephone services, published in the Official Journal of 30 May 1997, p. 8,361.


� pursuant to article L. 47 of the Code.


� pursuant to article L. 45-1 of the Code.


� option 1: build on existing structures


option 2: develop a separate regulatory framework for the new activities, to be applied in parallel with telecommunications and radio broadcasting regulations


option 3: phase in a new regulatory framework covering the full range of existing new services


� Here, "node" means any routing platform, computer, or remote data processing equipment connected to the network and capable of operating as a terminal or server. 


� Transmission Control Protocol over Internet Protocol: this is a telecommunications protocol that separates the information to be transmitted into packages. It then addresses and routes the different packages across the interconnected networks and finally reconstitutes the initial message on arrival.


� By independent network is meant a network reserved for private or shared use (article L. 32, indent 4).


� Lamy informatique 1997, No.1676 sets out three criteria for distinguishing between telecommunications and audiovisual communications: 


- firstly, audiovisual communications use a unilateral transmission technique, while telecommunications use a bilateral and hence interactive technique;


- secondly, telecommunications are aimed at a limited number of recipients, while audiovisual communications are for a high number;


- thirdly, telecommunications services are concerned with the transmission of private, real-time information, while audiovisual communications transmit public information not necessarily broadcast in real-time.


� With the exception of cases set out by law.


� Note however that interactivity uses a return path, provided in many cases by the telephone line. Interactivity is obtained by using two different media. It is based on a marketing-type arrangement that is transparent for the regulatory body.


� Communication 98/C 6/04 on the status of voice communications over the Internet in community law, notably with regard to directive 90/388/EEC, published in the OJEC of 10 January 1998.


� Directive 98/10/EC of the European Parliament and of the Council of 26 February 1998 on the application of open network provision (ONP) to voice telephony and on universal service for telecommunications in a competitive environment, Official Journal L 101, 01/04/1998 p. 24.


� i.e. the network on which subscribers directly connect their terminal equipment to access services.


� i.e. a market for which an interconnection catalogue must be published (see Figure No.7).





4
5

_967971773

_967971827

_967971871

_967971872

_967971828.doc


France Telecom network







France Telecom network







Long-distance operator's network











Lyons operator's connection point











Marseilles operator's connection point











Physical interconnection



points











Lyons subscriber















Marseilles subscriber












_967971826

_967971825.unknown

_967971771.doc


0







500,000







1,000,000







1,500,000







2,000,000







2,500,000







3,000,000







3,500,000







4,000,000







4,500,000







5,000,000







5,500,000







6,000,000







6,500,000







7,000,000







03/98







01/98







11/97







09/97







07/97







05/97







03/97







01/97







11/96







09/96







07/96







05/96







03/96







Bouygues Télécom







SFR-GSM + SRR







Itinéris + Améris + Olla







SFR Analogique







R2000







No. of mobile telephone subscribers







(ex. Radiocom 2000 "Business Network")












